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REPORT.
——^</M

' "iW 11/1

To t\\e LegislatwYe of t\\^ State of Xevf-
XoYk, in Senate and Assembly conven-
ed.

We, George Tibbits and Samuel M. Hopkins, two

of the commissioners acting under the act, entitled

*^An act directing commissioners to visit the state

prison at Auburn/' passed the 17th day of April,

1826, in the absence of Stephen Allen the other of

the said commissioners, who was unable to attend to

the duties enjoined by the said act, do in obedience to

the directions of the said act,

REPORT,

That we have visited the said state prison, and

made a full enquiry and examination into the several

matters in the said act directed, and have examined
sundry witnesses on oath, in relation to the matters in

the said act mentioned; minutes of whose testimony

are hereto subjoined, and to which we refer : and we
now submit to the legislature, as the results of those

investigations, a full statement of facts appearing in

evidence, with the opinions which we have formed
upon those subjects, on which our opinions are requir-

ed to be reported.

Previous to our first meeting, we- caused a public

notice thereof to be inserted in the different newspa-

pers published in Cayuga county, a copy of which is

hereto subjoined, marked A.
In pursuance of that notice, we met at Auburn on

the 21st day of July last, and being provided with a

copy of the petition presented to the senate, at the

last session, in relation to the prison, a selection was
made from among the subscribers to that petition, and
on our personal -knowledge of the names of citizens



Hio^t €ikely to possess information on the points re-

quired ; and to such persons, and also to the inspec-

tors of the prison, we addressed notes, and having ob-

tained a meeting of some of those gentlemen, we de-

sired them to favor us with their views and opinions,

as to the most satisfactory as well as effectual way, of

conducting our investigations ; and also to give us all

the information in their power, of the witnesses pro-

per to be called on.

To this meeting we expressed our opinion previous-

ly formed, that the proposed investigation must be

useless or hurtful, unless so conducted as to be satisfac-

tory to public opinion: and that it could not be thus

satisfactory, unless conducted in public.

But we desired the opinion of the citizens assem-

bled, whether it were better that the proceedings

should be conducted by us only as examinants, or

whether it should take the form of adverse examina-

tion and discussion : and whether counsel would attend

in this last case, in corresponding capacities. No
one offered to appear as prosecutor, but it will be seen

from the minutes, that counsel attended as the repre-

sentatives of adverse interests or opinions, and that

the proceedings assumed, from an early stage, a char-

acter of intense litigation.

We found that upon the subjects of our enquiry,

there was a deeply seated division of public opinion

in the county, and it soon appeared that our duties

would be attended with great and most unexpected

difficulties, which we could not hope to surmount, but

by the utmost patience in examining, and calmness in

deciding, the questions submitted to us. Many of

these questions related to the testimony which we
ought to hear and report, or to reject. Some of them

were either new or of rare occurrence ; the nature of

the enquiry was itself unusual, and we were placedin

new and untried circumstances. These circumstances

make us desirous, now to explain to the legislature,

something of the history of the questions which were

raised, and our decisions on them ; to the end that our

minutes, and the matters which we have to report.



may be clearly understood ; (and if found right, m^y
be approved; or be rejected, if wrong.) /

With this view, the first observation we havfe/to

make relates to the competency of testimony offered.

We commenced with an impression, that the equity
and good sense of the legal rules of testimony, would
be a proper guide to us: and that those rules slio sld

be largely and liberally applied ; rejecting nice and
technical distinctions. But when counsel iri the ar-

dour of contest, raised and strenuously argued ads^erse

objections, it was found extremely difficult in practice,

to say what should be the measure of this more large

and liberal application of the rules; the allowance of
it would give rise to countervailing claims of great
difficulty to adjust, and we found ourselves in the pro-
gress of the examination, more and more driven, to

take refuge under the strict legal rules of testimony,
as a safe and ascertainable standard of decision ; and a
safeguard also against material error. On this ground,
we rejected all hearsay evidence, after the objection
began to be urged ; and this, even in cases where such
evidence might have satisfied the conscience. But in

our minutes will be seen some questions, whether de-
clarations of absent persons were, or were not, so far

a part of the transaction, of the res gestae, in techni-
cal language, as to be competent testimony ; and
whether our decisions on these cases were correct, is

of course submitted.

But we inflexibly overruled every attempt, to make
use of the testimony of convicts; whether urged as tes-

timony on oath, or as hearsay, or (which has happen-
ed in the case of Rachael Welsh) as death-bed decla-
rations. We suppose this to be sufficiently justified,

by the rules of law, and by the necessary implication
of the late act, regarding such testimony, which seems
to have clearly shown, how far the legislature were
disposed to go, in admitting it. We should have ad-
hered to this rule still more firmly, if necessary, on a
great ground of public policy : and as a rule involving,
essentially, the very existence of the penetentiary
system. For it is obvious that if the testimony of a



j^^rticular convict can be heard^ or if what some per-

sdn recollects to have heard him say^ can be heard in

a |>Wticular case ; then the evidence of any, and eve-

ry Wther convict, or what any one had heard him say,

may be pressed, and must be heard also; and then

evei^y convict, can put his keepers on trial at pleasure:

that he can do so without expense to himself, but with

ruinons expense to defendants: that no prudent man,

could at all continue as a keeper on such terms, or

could only remaiti so in a state of apprehension, from

the subjects of his charge; and therefore of partial

subservience to them. If a convict can be permitted,

either before or after his discharge, to sustain upon his

own oath, an accusation against his keepers, it must

we conceive, revive the exploded system of placing

the prison and the keepers to great extent in subjec-

tion to the prisoners.

The declarations of a convict made to a physician in

relation to his illness, we thought could not be exclu-

ded either for want of an oath or by reason of his fel-

ony. The question so far as we know was new, but

we thought also that the principle of this rule would

extend to answei^ made to any person whose object

in making the enquiry was to ascertain the bodily

health of the prisoner. We thought, however, that

it could not be extended to the case of the chaplain

who had no care of the prisoner nor duty in relation

to health ; and the strictness to which we seemed

driven, compelled ns in one instance, and much to our

regret, to reject the testimony of the chaplain in such

a case.

While on this subject, we also beg, that our minutes

may be read with a recollection of the fact, that the

issues, or points put to us to be examined into, are

numerous and various ; and that on some of them tes-

timony would be proper which at first sight might

strike the mind of a lawyer as wholly inadmissable.

For example, one issue here is whether any officers

have been improperly retained in place; and the

bearing of this question is upon the inspectors. Anoth-

er issue is whether officers have committed abuses. If



therefore tlie hearsay statements (for example) of MiV.

Goodell the deceased keeper were offered to proWe

whether a certain officer had committed a certa/in

abuse we should reject it. But if offered to show
what opinion Mr. Goodell had expressed^to the/in-

spectors as to the propriety of a removal from ofnce^

we should receive it as tending to justify or condemn
the inspectors. Testimony of this character wi/ll be

found in the minutes.

In answer to the enquiries which we made for tes-

timony^ some of the citizens whom we before men-
tioned^ and who may be considered as complainants

on these questions, referred us to the interior of the

prison, and to the clerk and other members of a late

grand jury of Cayuga county, which grand jury, had
found several bills of indictment against officers of the

prison, for assaults upon prisoners.

We therefore called in and examined Mr. Polhe-

mus and Mr. Underwood, two members of that in-

quest, whose testimony tended to impeach Mr. Pow-
ers, the present keeper, on the ground of confessions

by him made before the grand jury. No objection

was at first made to this kind of testimony, and it did
not appear to be our duty to object to almost the only
certain means yet pointed out to us, of executing our
commission. But the cross examination of these wit-

nesses, aimed, among other things, to raise the ques-

tion, whether the confessions relied on, had not been
obtained upon questions asked under one general oath;
"Xxi give true evidence,'^ without specifying any per-
son or object, and therefore whether the accused under
that oath had not been compelled, virtually to become
their own accusers. Various other questions arose

and the examination was tending by degrees, to bring
into review the whole merits of the proceedings of the
grand jury, and finally also the impartiality of the
array. Indeed, as the examination progressed, some
questions regarding their proceedings became in our
judgment material, and proper, merely in conse-

quence of their bearing upon some other and previous
matter, by way of confirmation, contradiction or ex-
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|i^anation of such previous matter. Thus, gradually

ait^si indirectly the examination was tending to bring

all^^he doings of the grand jury, with their motiv^es

am j( perhaps also the manner of their selection, into

judj^ment before us.

1h this course of proceeding, and indeed to any
farther examination of the grand jurors, an objection

was r^row made by that side, which for sake of distinc-

tion, We here call tht- complainants; and the ques-

tions t^ which this objection gave rise, were fully and
ably dtecussed by counsel : the other side which we
call that of the respondents, insisting that the impan-

nelling, \the motives, the proceeding and conduct of

the grand jury were an integral part of our charge, and
essentially involved the questions referred to us by the

legislature.

These discussions satisfied us that we had been led

into a material error in hearing any evidence of what

had passed in the grand jury room ; and that we ought

as soon as possible to withdraw from that ground;

neither did it appear to us a sufficient objection against

this opinion, that we had been led into that track of

investigation, by the same party who now made the

objection to it.

But though the measure which we had thus been

led to adopt, was erroneous, it appeared to us that

rights had been required under it, and perhaps liabil-

ities incurred by means of it. If the evidence were

struck out of our minutes, it could not be struck out

of existence, nor from the memories of those who had

heard it, and could make use of it ; nor perhaps were

we ourselves authorised to throw away informatioui^

which we had obtained without any objection being

urged at the time, by party or witness. In this view

of the case we decided, that the cross examination

might proceed, and adverse testimony might be re-

ceived, bearing upon any testimony already given, of

matters before the grand jury : but beyond that, or for

any other purpose, that no grand juror should be exam-

ined thereafter. A single member only of the grand

jury was afterwards examined; for purposes allowed
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by this decision ; and that^ chiefly upon the concur-

rence of parties.

The examinations in relation to the convict woman
Rachael Welch, have brought out evidence, which in

more than one respect, is of a character to shock and

wound the public feeling. This applies more particu-

larly to the evidence of anatomical dissections. With-

out presuming to say what disposition the legislature

will make of statements of this character, we have

thought we could not err, by taking the pains to select

and embody all such evidence by itself, to the end,

that if it should be thought proper to take any special

order with respect to such testimony, it could be done

without deranging the whole body of the minutes.

That selected testimony is subjoined to a supplemen-

tary report, herewith submitted.

Our examinations continued open and public from

the commencement to the 11th day of August; on

which day, our proceedings were disturbed by the

intemperate and abusive language and conduct of an

individual. Not conceiving that we had power to

commit for contempts, (even if we had been disposed

to exercise it,) and being utterly prevented from going

on with our duties, we adjourned for the day, and ap-

plied to several respectable citizens of Auburn, who
were understood to favour the side of the complain-

ants, to interpose their influence, that we might be
enabled to proceed.

Upon their suggestion, it was resolved to proceed
with closed doors, as soon thereafter as the examina-
tion of the witness, then before us, should be finished.

After that time the proceedings were not public, but
we received and put to witnesses, such questions, as

were suggested to us by any citizens ; and the public

had means of knowing from time to time, what witness-

es were examined.
We have to observe, that on many contested points,

there may have been decisions which do not appear in

our notes in the course of the testimony : these were
decisions in which the counsel were understood to ac-

quiesce. But every decision; with which we under-
B



10

stood counsel to be dissatisfied, is carefully preserved

with the attendant circumstances, and now presented

in our minutes to the legislature. This, we also in-

formed them at the time, would be done.

With respect to the unusual length of our investi-

gations, and the prolixity of our minutes, we have to

recur for ou'' justification to a reason already alluded

to. It appeared to us, that the peace of the county of

Cayuga, and the safety of the penetentiary system

among us, was much involved in the issue of these

investigations. In the agitated state of that county^

it was apparent that no investigation could be at all

satisfactory, nor could save the legislature from the

necessity of future applications, which should not be

beyond all contradiction or question, full, minute and

as to its objects universal. We determined therefore^

if time and our strength would permit, to call for eve-

ry witness that should be proposed, and to take down
all the testimony offered, if in our judgment compe-

tent ; and so to report the whole, as that no doubt or

question could exist, but that the legislature would

have before them, a full statement of facts. This, we
believe, has been faithfully done.

Towards the close of the investigation, and when
nearly seventy witnesses had been examined, we made

the enquiry of some respectable gentlemen, who were

examined on oath, and who had been intimately con-

versant with the matters in question, whether they

knew of any other witnesses : they mentioned none^

except such as we afterwards sent for, or such as by

reason of sickness or distance coidd not be obtained.

We applied this question also to the newspaper pub-

lications which had been produced before us.

It would now only remain for us very briefly to pre-

sent to the legislature, our conclusions from the whole,

were it not that the very first point of enquiry men-

tioned in the act, that is, as to abuses in punishment,

involves a question of law, on which, it seems some dif-

ference of opinion yet exists.

We conceive it to be very plain that every punish-

ment contrary to law. whether that punishment be;
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tight or severe, is an abuse. The question therefore

is, what is the law of this state respecting the punish-

ment, which may be lawfully inflicted in a state prison,

upon a convict, for an offence there committed^ against

the lawful government of the prison: and by whom
it may be inflicted ?

The sentence of these prisoners is, according to the

terms of the statute, to hard labour or solitary confine-

ment, or both. This and all other punishments pre-

supposes, that the subject of it, is to suffer some loss

or pain ; to do or suffer something which he would

not do for his own pleasure ; but to which the law

dooms him against his will. The state of a convict is

therefore a state of personal constraint, and so far as

labour is concerned, a state of coercion. He is by the

terms of the law to labour hard, and this is presumed

to be against his will.

Moreover, the very conditions of this question im-

ply the absence of all means of coercion, except that

of bodily suffering, or the fear of it. For laws can

only reach the subjects of them, by way of reward or

punishment , and punishments can affect men only in

the particulars of life, liberty, personal ease or proper-

ty. In this case rewards are excluded, because the

convict is already condemned to punishment ; and to

hire him to endure it, is an absurditv in terms. He is

also already imprisoned ; and to fine a felon, must be

presumed to be useless. Nothing therefore remains,

but the coercion of personal punishment.

We understand that by the common law of our coun-

try, and by the universal law of nature and reason,

there are certain cases where the actions of many per-

sons must for the common good be subjected to the in-

stant controul of the will of one person. Th^- most

common of these cases arise, from the relation ol pa-

rent and child—school master and scholar—and mas-

ter and apprentice ; from the naval and military ser-

vice ;
—-the merchants sea service ; and from the rela-

tion of jailor and prisoner. In all these cases, tbe un-

written law of nature and reason, forming the basis of

the common law of this state, graduates the righful
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powers of the governing party, by the exigency of the

ease or service. Thus the master of a merchant ship^

may by blows, compel the seaman, a freeman or hire,

to an instant performance of duty : because the com-

mon safety requires it. The husbandman has no such

power over the same hireling, because there is no such

urgency in his case. And we suppose it cannot be

doubted, that if at the moment of attack, a soldier or

seaman in the public service, should treacherously cry

out for a surrender, his officer would be justified in

instantly resorting to any extreme against him, wheth-

er that case is or is not mentioned in the articles of

war.

These and all such cases, are grounded as we ap-

prehend, upon principles from which it equally re-

sults, that the keeper of a jail or state prison has at

common law, a right to enforce order and obedience,

among his prisoners, by reasonable punishments. But
it is competent to the legislature by express enact-

ment to repeal or modify this power.

By the 3d section of the act of April 2d, 1819, sess.

42d, Chap. 83d, it is enacted, " that if any prisoner,

in either of the state prisons in this state, shall refuse

to comply with the rules of the institution, or refuse

to perform their daily task ; or shall resist any of the

officers of either of the prisons, in their lawful author-

ity ; or shall wilfully destroy any of the property with-

in the said prisons, it shall and may be lawful, and it

is hereby declared to be the duty, of the respective

keepers, under the direction of the inspectors, to in-

flict corporal punishments on such prisoners, by whip-

ping, not to exceed thirty- nine lashes at anyone time,

or to confine them in solitary cells on bread and water,

or to put them in irons or stocks as the inspectors may
deem necessary in their discretion, proportionate to

the degree of ofi*ence : Provided^ when corporal pun-

ishment be inflicted on any prisoner, by whipping, it

shall be the duty of at least two of the inspectors to be

present: And providedfurther^ that no punishment..

by whipping, shall be inflicted on a female."
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This section contains no negative or prohibitory

wordsj except in the proviso. It will not be alleged,

that it does, in terms^ repeal all powers of inflicting

corporal punishment in a prison, except in the case,

and in the manner by the act provided for. A mo-
ment's attention will also, we think, show that those

powers are no more repealed by implication, than by
express words. The section enumerates only four

cases, in which it is declared lawful, and is made the

duty of the officers, to inflict punishment, in the man-
ner therein mentioned. But numerous off'ences may^
and do exist, for which that clause makes no provision

;

and many of which, if unrestrained, would lead to the

instant ruin of the institution. It makes no provision

for the case of setting fire to the prison or shops ;

—

nor of escapes ;—nor of calling out for insurrection ;

—

nor of any preparatory step, short of actual resistance
;

'—nor for the case of breaking down the prison walls,

—

attacking the guards or any officer not on duty ;—nor
for many others, which might be mentioned. Accord-
ing to the doctrine which limits all punishment to the

terms of the statute, the prisoners mi^ht deliberately

set fire to the prison and the shops, without being sub-

ject to any restraint whatever at the time; any num-
ber of them might seize a ladder, scale the walls and
walk off without molestation, either from the guard or
others; they might publicly debate in the dining hall,

upon a plan of insurrection, and in doing so, might
insist upon that liberty of speech, which the constitu-

tion guarantees to every citizen. Not even the in-

spectors could punish for these acts ; for the statute

does not mention them. Or, if it should be alleged

that these acts, amount to a refusal to comply with the
rules of the institution, and are therefore embraced
within the first of the cases enumerated in the statute;

and if for the sake of argument a position so ground-
less were admitted, then this other consequence would
follow from the doctrine which we resist; namely,
that in none of the cases mentioned, could the mischief
actually perpetrating, be restrained, till a board of
inspectors should be assembled, to order punishment.
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Thus, if a convict weaver should set about destroying

the cloth in his loom, the officers of the prison must
be confined to vain remonstrances against the wrong,

till a board could be assembled. In the same manner,

the prisoners might deliberately assail the prison walls;

might burn the prison ; might publicly call out for

liberty, and if seen in the act of escaping, the guards,

instead of firing on them, for no statute can be found

authorising the guards to kill at discretion,) ought to

send for the inspectors, to try the convicts, who long

before they could assemble, would be out of their

reach.

We think it would be disrespectful to the legisla-

ture, to insist further on the surpassing absurdity of

that doctrine, which limits all the power of punish-

ment in the prison, to the particular cases, and to the

manner prescribed in the statute. Yet it seems that

a very respectable grand jury of Cayuga county, had

hastily, but sincerely taken that doctrine for law, and

one half of that county seem to partake of the same

opinion ; which also is taken for granted in the ably

written newspaper publications issued in that county,

which have been produced before us. This powerful

array of honest opinion, together with the indictments

which are understood to have been found against the

officers of the prison, upon the same ground, appeared

to us to affect vitally the usefulness of the institution ;

and it was therefore interesting to know whether re-

spectable law counsel, there, would, if impartially

called upon, maintain any such opinion. // was the

local influence and effect of the actual opinions of the

counsel there residing, to which our attention was di-

rected ; and v/ith a view to that question, we issued

subpoBnas to Col. Hulburt, Mr. Beach, Mr. S. Spen-

cer, and Mr. V. Bronson, to attend before us, at 2

O'clock P. M. on the 16th of October last. The three

last named gentlemen appeared in obedience to the sub-

poenas, and we explained to all of them carefully, the

bearing and influence of their professional opinions,

resulting fram their local situation, as the reason of

requesting their opinions to be stated to us in testimo-



15

ny. We did this without insisting, that as a matter

of strict right we could require them to state upon
oathj what their opinions were. We then put the

following question.
^' We request your opinion, as a professional man,

and as a part of your testimony, on this point, viz: Is

there any other law, than the statute la\v, by which ar

corporal punishment may, in any case, be inflicted by
an officer of the state prison, on a convict in said pri-

son?''

To this question two of the gentlemen declined to

give any full answer. The other, Mr. Bronson, ad-

mitted that in some peculiar cases, not mentioned in

the statute, punishment and even death, might be law-

fully inflicted ; but he declined to express any opinion
upon other cases, and among them, upon the question,

whether a convict, found in the act of destroying pro-

perty, could be prevented by an officer.

The other gentleman. Col. Hulburt, was duly sub-

poenaed, as will appear by the subpoena, and its en-
dorsement hereto annexed, marked C., and by the tes-

timony of John R. Bodly ; but he left the village soon
after the subpoena was served on him, without assign-

ing to us any reason for not appearing. The high
reputation of Col. Hulburt, and his great experience
in the criminal law, gave us much reason to regret the
want of his opinion.

Of the four gentlemen above named, three had ap-
peared before us as counsel on the part of the com-
plainants, and the four were selected, as being those
whose known and public expressions, were most op-
posed to the existing discipline of the prisoil. It is

therefore exceedingly interesting to learn, that not
one of those gentlemen, so for as yet appear, will as a
lawyer, deny the existence of a common law right, of
enforcing discipline in the prison, by the use of the
rod. But as one of those gentlemen, Mr. Bronson,
who was the counsel consulted by the grand jury, now
admits his opinion to be, that such right exists in some
cases; and does not deny that right in am/, except
w^hen the ojffence is past and done : it is a'subjeet of
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deep regret that the late grand jury should have pro-

ceeded so far, " under a pretty manifest misapprehen-
sion, not only of the law itself, but of the opinion of

their own counsel upon that law.

Much has been said of punishment at discretion :

and we believe the case has been generally stated, as

if it were that of a ferocious and blood thirsty keeper,

lashing and maiming for his own amusement or caprice

the obedient and quiet convicts. How far we have
been able to discover any thing to justify this colour-

ing will appear from the cases of abuse about to be
mentioned : but we submit the rema» k in relation to

all those cases in human society, where for the common
good, the vvills of many, are by the law subjected to the

instant controul of one, that such control, must in the

nature of the case, be exercised by bodily exertion ; and
such coercion must be in the first instance discretionary,

though subject to the final animadversion of the laws*

Neither the shipmaster in a storm, nor the officer in

battle, nor the keeper of a prison when the signal of

insurrection is given, can impannel a jury to try the

delinquents*. And for reasons of manifest fitness

though of less urgency, the parent—the schoolmaster

and the master of an apprentice, are entrusted by the

law, to use their own discretion in the first instance^

as to the measure of punishment ; and while many of

the industrious people of this state, bind out their chil-

dren to masters, whose most direct interest, may lead

them to exaction and severity, it can hardly be suppo-

sed, that those same people, will pay taxes, or ought to

pay them to ensure the convicted felons, a measure of

ease and exemption, which their own children can not

enjoy.

The present actual usage in this prison will appear

from a late useful expose of the rules and concerns of

the prison, published by the present agent, Mr. Powers.

Under the head of '^ mode of punishments and means

of enforcing discipline," and among other means by

the use of the rod, he says :

—

*' those rules and regu-

tions and means for causing them to be observed arc

based upon the principle, that the officers legally stand
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ill the same relation to the convicts as the master to the

apprentice, the school master to the scholar, and that

the officer having the iminediate charge of the conduct

and labour of the convict may lawfully exercise the

same means of coercing the observance of any of the

known duties of the convict, and for preventing their

mischievous practices, as the master or school master

may exercise in coercing the observance of duty in the

apprentice or scholar. It is in accordance with those

principles that the rod may be used upon the convicts

by the overseers, to suppress rebellion, enforce obedi-

cnce^ and to prevent aggressions while in the act of

commission. But when the misdemeanor has already

fceen consummated, is passed and done, the case is to

be reported to the inspectors for their consideration^

and by them to be forgiven or punished as they may
direct. In case of punishment by whipping, it is to

be inflicted as the act directs, in presence of at least

two of them. The principal duties of convicts as has

been stated in this prison may be comprised in few
words. A convict is not to speak to another or to dis-

turb him in his work. He is not to stop work and
stand gazing at a visitor, nor under any circumstances to

speak to a visitor, nor to his officer, but when indispen-
sably necessary, and then with as little loquacity as the
case will admit, and in a low tone of voice. He is not
wilfully to injure his work, nor the tools, nor wearing
apparel or bedding, nor to make the articles badly oa
which he is at work when he is capable of making
them well ; for the wilful or repeated neglect or viola-

tion of these rules, chastisement is inflicted either by
the assistant keeper or at the direction of the inspec-
tors^ as the nature of the offence may require.'^

The assistant keeper is no doubt acting under a high
responsibility, and liable to be punished for any abuse
of the authority under which he acts.

If the chastisements by an assistant keeper on his own
authority is wanton and unnecessary, it is an abuse.
Where it is excessive ; that is going beyond what may
be required to maintain a due respect far the iniks aiiw!
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to keep the convict in the diligent performance of his

duty, it is an abuse.

Where a transgression has been for sometime done
and passed, and can not then be remedied or prevented,

nor the effect of the example diminished by admoni-
tion or by an immediate check with the rod, it be-

comes a case to be reported to the inspectors, and pun-

ished or overlooked at their discretion, as the act of 2d
of April 1818 directs, and puishment in such cases by
the sole authority of either the principal or the assis-

tant keeper would be an abuse. These and all other

abuses in the prison the laws of the land would most

certainly recognize and punish.

It will remain for the legislature to determine

whether the officers of the Auburn prison, the judicial

authorities who have passed upon cases of the kind,

and the commissioners, have construed the law aright,

and if deemed necessary in their wisdom to provide

the remedy. But if construed rightly, it is believed

that they maybe taken as the proper rule ofgovernment

in the prisons in these particulars without further le-

gislation. We have however no hesitation in saying,

that if the power to administer prompt correction with

the rod is withheld from the assistant keepers, who
necessarily have almost the whole charge of large num-

bers of convicts at a time, every hope of keeping them

in order and at work may be abandoned. Whatever

may be dreamed and written by recluse and studious

men about the virtues of felons, or however it may be

the fact that in some countries the severity of the laws

drive well disposed persons to ruin, still, the actual ob-

servation we have bestowed upon convicts has taught

us that in this country they are, as a body of men, es-

sentially and of choice prone to mischief. We need

not say that amidst the overflowing abundance of this

country those who adopt villany for a profession, do

it not from necessity. And such is the merciful tem-

per of our prosecutors and juries, that seldom is a per-

son convicted for a first actual offence, nor ^till he is

well understood to be an habitual offender. But such

persons, as a class, have a character peculiar to them-
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selves : it is made up of cunning, frauds and the love

of knavish enterprise, mixed occasionally with a tem-

per of ferocious violence. They are perverse subjects

of government and most ingenious in trick and evasion.

Even under the admirable discipline of Auburn, we
have seen v^ithiti a few weeks past no«es written on

pieces of leather teoding to iosurrection. So far as

they can safely venture they will be found, talking,

laughing, singing, whistling? altercatiag and quarrel-

ling with each other and with tlie officers : they will

idle awa} their time in gazing at spectators, and "aste

or destroy the stock they w^ork upon. We have here-

tofore reported their litigations before the inspectors

in a prison where trials were allowed. In some prisons

they drive a trade in spirits and tobacco, which are paid

for in stolen property ; in others they have established

a regular manufactory of counterfeit paper, and a

wholesale and retail trade in it.

If instead of being repressed by a blow the usual ir-

regularities of prisoners were to be reported for investi-

gation, we are satisfied that endless litigations before

the inspectors would ensue, req firing thereby their

constant attention at the prison ; and punishment by
whipping in the aggregate would probably very much
exceed the present standard

Upon the vv hole matter we conceive, and so we report
our opinion to be, that the act of the 2nd of April, 1819^
did not abrogate and take away the right to use the rod
as to male convicts in all the circumstances, and in all

the cases which may arise, in which it may become ne-
cessary to use it in the state prisons : and that to check
transgressions promptly in their incipient steps, and
thereby to prevent and stop their further progress, is

the preferable mode, and the power to do it a neces-

sary power to be entrusted to the assistant keepers.
This full c -nsideration and review of the laws of the

state conferring powers and imposing duties upon the
officers of the prison appeared necessary for the pur-
pose of fixing upon principles and rules by which to

pass upon the cases respectively developed by testi-

mony, and of determining whether or not abuses had
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been committed by punishing convicts by flogging or

otherwise, within the three years specified in the act.

As authority for our construction of the act, we
vouch the opinions of Judges, not unfrequently express-

ed at the circuits in Cayuaga county ; and also the tacit

consent of the legislature, before whom this construc-

tion of the law, has been presented for succesive ses-

sions and in diiferent reports, without any expression

of disapprobation. We might also allude to the strong

negative authority that no professional gentleman of

any party has yet appeared, by the expression of an

impartial opinion, to question it.

But to prevent misconstruction, it seems right to

add, that we do not use the expressions "past and
done^^ in their most literal sense ; for then there would

be few cases, in which necessary discipline could be ex-

tended in such manner, as to be most eifectual for pre-

vention. Those who are punished for laughing and

talking, have no doubt ceased to do either when the

whip is raised over them ; and yet, if in effect and

truth, the punishment is inflicted without delay, it is

the case of a present offence.

A convict in a cooper's shop, had amused himself

and companions, by crowing like a cock ; which he

practised for some time, before the keeper could iden-

tify him. At length he happened to crow while the

keeper was standing near him, and the blow fell on him

before the crowing was finished. Now if the keeper

had not been able to reach that man, 'till he had done

crowing, we take it, the blow would have been equally

and perfectly proper. We instance also the case of a

convict weaver in the New-York prison, mentioned in

our former report, who on the day terminating his con-

finement, having nearly finished the piece of cloth, and

having in his hand the knife used in trimming the knots

on the threads, drew the knife across the beam and cut

the cloth into as many pieces as it turned round the

beam, his keeper standing by, but considering himself

restrained by the act of 7th of April from using the

pod to prevent him, and the convict not only cut the

cloth into strips but went out ofprison unmolested. This
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keeper in our opinion was mistaken as to his duty

;

instead of being there without any instrument of pre-

vention, he should have had in his hand a rattan or

something of the kind, which he should have let fall

on the hand of the oiFt^nder with such force as to have
prevented the mi chief. But there is not a case in a
thousand in which if the v'onvict had seen the rod, and
knew it would be used, in which he would not have
cautiously avoided giving occasion for it, and left the
cloth whole. Numerous striking cases might be stated

Were it not for incumbering this report with unnecessary
matters.

There have been several cases, (like those of the
convicts Holmes and Evans hereafter to be mentioned)
where men of uncommon strength and daring, have at-

tacked their keepers with dangerous weapons, and at

times driven them through the shops, in the sightof hun-
dreds of prisoners. In such cases, we conceive it is not

correct to say, that the offence is past and done, when the
insurgent is merely overpowered by main force : he
should he puni hed on the spot, ^till he actually sub-
mits. Whenever the offence is fresh and flagrant

;

("flagrante delictu^^J when it is in the face of the
other prisoners ; when it is in the nature of a continu-
ing act ; and when the exaoiple is of a kind to be
either infectious, or to impair the authority of the offi-

cers by delay, we take it that instant chastisement
ought to follow. But we think also, that the peculiar
case of convicts in a prison, is such as to make it very
proper, that some safe-guard should be interposed in
their favor, against possible abuses.

Such a safe-guard, we have heretofore suggested

;

and beg leave to refer to our report to the legislature of
1825 as containing a principle, according to which
certain officers of the institution might become a watch
and a check upon others, and which would introduce
a system of inspection, not injurious to discipline, and
yet adapted, we hope, to secure prisoners against un-
due severity, and to tranquilize the public mind.
On the actual effect of the present system of disci-

pline at Auburn, as regards the number of offences
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and quantity of punishmentj and the safety of the

prison, and efiicacy of the institution, some very in-

teresting remarks may be suggested, after first exam-

ining the cases which we have before us in testimony.

From the testimony of Henry Wood, it appears that

under Mr. Lynds' agency, the assistant keepers were
authorised by him, to punish prisoners under their

immediate care, for present offences, or to report

them to the principal ; but that he preferred that

they should punish on the spot. " But if the pri-

soner committed any offence in the cell, or in the

yard, against the orderof the prison, that prison-

er was to be reported to the keeper ;-—and he has

no doubt that such prisoners were punished sometimes

by *he keeper and sometimes by the deputy at discre-

tion."

Mr. Lynds has stated at length, and with great

frankness, the rule of his government to be such as

above reported ; and also the grounds upon which he

deliberately and on his own responsibility, adopted

this rule in place of the former insufficient system.

Almost all the keepers who were under Mr. Lynds^

concur substantially in the same statement.

It does not appear to us, that the distinction whe-

ther the prisoner were in the shop, under the imme-

diate care of his keeper, or in the cell or yard, is the

true distinction. Neither is it the correct rule to au-

thorise keepers to punish to some limited extent on-

ly ; for example, to the extent of half a dozen lashes,

as testified to by Mr. Weed the Inspector. Any
keeper, according to the exigency of the case, ought

to repress any present disorder or mischief, in any

part of the prison where he may happen to be ; only

so, as not to interfere with the duties of any other

keeper.

And in the enforcement of prison discipline, order

and labor, the only rule of punishment is the extent

of the exigency. We conceive it to be utterly ab-

surd, to say that if a prisoner is spoiling his work, is

laughing, talking, crowing, exciting insurrection, es-

caping, breaking prison or attacking his keepers^ that
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six blows may be applied to bim ; but tbat if be will

brave tbe six blows, he may then be at liberty to go
on, until a meeting of inspectors can be called. On
the other hand, if the case is not such as to justify

present punishments, then the inspectors cannot dele-

gate to any keeper, the power to inflict even a single

blow, except as authorised by statute.

We understand Mr. Lynds to state, that he gene-

rally ordered punishments, if thought expedient, in

cases reported to him by his keepers. These were
formal punishments in theh all of the north wing,

and differed not from punishments ordered by the in-

spectors, except that the prisoners were not stripped.

But if there is time after the offence, to make are-
port to the principal, then all idea of present injury

existing, and yet operating, is excluded ; and the be-

neficial effects upon the other convicts, of present

punishment, instantly following the offence, is lost;

and finally, when the transaction is so far gone by,

that the principal can deliberately act upon it, the in-

spectors might be called and act upon it in like man-
ner.

Among all the witnesses examined, the only cases

proved before us of such punishment by the order or
permission of Mr. Lynds, are those about to be men-
tioned ; but the general practice is admitted.

We have heretofore reported to the legislature our
views of the vigilance and strictness of discipline in-

troduced by Mr. Lynds, and which we consider as the
most important improvement of the present day, in
the penetentiary system. But being now called upon,
to trace with accuracy the rightful limits of power,
we feel bound to say, that all such punishments as

were ordered by him, by his own authority, for offen-

ces which were gone by, and unattended with any
then present danger of mischief or further bad ex-
ample, he so far, and so far only, abuses. We say
" so far only^^^ because not the slightest testimony
has been adduced to us, that Mr. Lynds, either in
those cases or in any other case, ever ordered punish-
ment;, improper in itself, or excessive in degree.
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Of the particular cases of punishment which have

happened in Mr. Lynds' time, the one which is most

interesting in itself, and the relation of which, has

most agitated the public mind, is that of Charles Dyer

;

whose arm was broken by a blow. The testimony re-

lating to his case, is that of Doctor Tuttle ; of Hitch-

'

cock, the keeper v^ho inflicted the blow; of Mr-
Lynds, the principal keeper ; of Dunham, the keep-

er, w^ho made the stick, with which the blow was

given.

Doctor Tuttle was then physician and surgeon to

the prison. From his testimony^ the following facts

appeared, as of his own knowledge ; that Dyer enter-

ed the prison a rheumatic and emaciated man, with a

diseased arm, which was broken in the prison. Doct.

Tuttle reduced the fracture ; it appeared to unite,

but in consequence of a swelling of the elbow, which

had formerly swollen^ an amputation became neces-

sary ; the man recovered, or was better after the am-

putation than before the hurt. The bone was found

carious ; there had been an exostosis of it ; it was

weakened by disease. He rather thinks that the pre-

vious disease would have justified the amputation, and

that the operation saved the man's life. The stick

which was shown him, as being that with which the

arm was broken, he should not think would brake an

arm, except of an enfeebled and emaciated man ; and

Doct. Tuttle, appearing to assume the fact stated by

Hitchcock, that Dyer had his arm extended with his

kit or tub on it, thinks it would not have broken but

for that circumstance.

From the confession of the keeper Irad Hitchcock^

Doct. Tuttle further states the following facts : That

Hitchcock said he broke the arm ; that he did not ex-

pect to do it at the time ; that the blow was very

slight ; that it was given with the^flattish stick which

he showed, 2 or 3 feet long; and not over | of an

inch thick ; being a shaving of a hoop pole or stave,

as Doct. Tuttle thinks. Other witnesses state, that

Doct. Tuttle said that the bone was a honey comb

;

that he did not believe that Hitchcock broke it ; that
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any jar would have broken it; so extended with a

weight on it.

Hitchcock states that he broke Dyer's arm; that

Dyer had only been in the prison about a week, and
did not work in his shop, but belonged to him to lock

up ; that he had previously taken Dyer to his cell and
shown it to him ; told hira its number, and his duty,

and bid him be observant ; that having marched his

men to their cells, Dyer alone stood without his cell

gazing at the platforms, although repeatedly ordered

to go into his cell ; that Hitchcock took up a broken
rule which Lay on the ledge of a window, and struck

him on the shoulder, on which Dyer turned so sud-

denly, that a second blow also directed to the shoulder,

hit his arm and broke it ; that it was wholly uninten-

tional ; that the piece of the rule with which he struck

him, was not broken then, but formerly ; that it was

yV of ^^ i^ch thick, and no more ; 1 or 1| inch wide^

15 or 16 inches long, and being weighed, was found
to weigh only about four ounces.

Mr. Lynds says, he was within a few feet at the
time, and coming up saw and took that rule, and then
looked around carefully, within doors and out, to see

if there could have been any other stick ; but found
none.

Samuel C. Dunham, late head carpenter and assist-

ant keeper at the Sing- Sing Prison, and now dischar-

ged upon a disagreement with Mr. Lynds, testified

that he made the rule that was shown hira as being the
above. He proves it to be only j\ of an inch thick,

and it was broken, not newly, but an old crack.

The public excitement upon this very extraordina-

ry case, has been such, that we have been very mi-
nute, in taking down all the testimony offered upon it,

and in this re-statement of the facts: and we have
now to remark, that not only the last named witness,

Mr. Dunham, but also Doct. Tuttle, who is by far the
most important witness, are certainly free from all im-
putation of bias in favour of the prison ; that Doct.
Tuttle at least, was produced and considered as a wit-

ness, in avowed hostility to the prison at Auburn ; and
D
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that the fact of such hostility, is not denied by him on

hisown examination ; and finally, that there is not the

least testimony before us, tending at all to impugn the

above statements, and that Hitchcock is a man against

whom, no other charge or complaint has ever been sug-

gested to us.

Upon this testimony we report our opinion to be,

that the breaking of the arm of the convict man Dy-

er, was a mere case of accident, produced by a blow,

which does not appear to have been unreasonable, and

could not have been expected to injure the man; and

that though it was an unfortunate accident, yet we
cannot in truth and justice, report it as an abuse.

The remaining cases of punishment during Mr.
Lynds' agency, which have been specified to us in tes-

timony, as meriting consideration, are the following

:

1st. OneCaslow, probably in the fall of 1823, be-

ing at work on the prison, and being ordered by the

master carpenter, to do some particular thing, refused

to do it ; and being struck for it, attacked his keeper.

He was beaten off*, and then reported ; and had a do-

zen and a half lashes by order of the deputy keeper.

According to the views we have expressed, here were

two errors ; for in the first place, the man ought to

have been thoroughly punished upon the spot; or if

time were taken to report his case, then the deputy

keeper had no power to punish him, without the or-

der and presence of the inspectors.

2d. One Mansfield, at a time not specified^ secreted

himself in a coal house next to the prison wall, and

was found digging through the wall with tools with

which he attacked his keepers when discovered. Mr.

Lynds ordered him to receive 30 lashes. As it seems

that this convict was alone or nearly so, when disco-

vered, awd therefore that the example of instant pu-

nishment was not important to the general discipline

of the prison, we think this was a proper case to have

been reported to the inspectors. This punishment of

thirty lashes is the largest punishment which we as-

certained to have been ever ordered by Mr. Lynds.

We see no reason however, to consider it as dispro-
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punishments as abuses, simply because the forms of

law were not observed, and not as being at all unde-

served or excessive.

3d. A witness states that in September, 1824, as

some prisoners were marching in lock step, one of

them trod on another's heel and made him loose the

step, for which the keeper gave him a blow which
cut a gash in his head, and that the blood ran down
his face. As this witness could give no names nor

any farther explanation, we were unable more parti-

cularly to investigate this case. Bitt another wit-

ness mentions in terms equally general, having seen

a convict punished for tripping up the heels of his

next man in marching.

We are left in uncertainty whether these two state-

ments refer to the same case, and if they do not, then
the former case, supposing it fully stated, was an
abuse, as being improper in manner, excessive in de-

gree, and not even appearing with certainty to be
merited at all.

4th. When the 100 convicts selected to go from
Auburn to Sing- Sing, were drawn out of the prison
and paraded, they were under the immediate watch
of only two keepers, Husk and Eager. The keepers
found a continual talking, which among so many they
could not restrain. One man in particular was dis-

covered and particularly admonished. After this Mr.
Husk finding him again in the act of talking, struck
him on the head with a cane, and the man's sudden
motion as the blow was coming, brought the end of the
cane upon his head and cut the skin. Another wit-
ness says that there were two wounds on his head, but
that, both soon got well.

This punishment seems to have been a harsh one, and
under other circumstances would have been unjustifia-

ble. But the case of these 100 convicts just drawn
out of the prison, was very peculiar, and demanded
great exactness of discipline, when but two keepers
were over them. This convict too, had been sufii-
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ciently forewarned. His name was Sprague : and it

was in May, 1825.

In our former report we mentioned the case of a

convict, one Rosenburghj who among the convicts in

the dining hall called out for liberty. He was instant-

ly struck down by a keeper, and we believe struck

after he was down^ and he was sent a short time to the

hospital on account of the injury sustained.

We will not report this case as abusive. This cry

for liberty was addressed to perhaps three or four hun-

dred convicts, who were probably under the care of a

dozen keepers. Had there beenamoment of indecision,

the keepers would have been only the first victims of

insurrection. But the citizens of Auburn who com-

plain of abuses, ought to reiiect that if the prison had

been broken, their houses, families, and property

would have been the subjects of every excess that

could be committed by a mob of desperate and riotous

criminals.

Among the punishments inflicted in the time of Mr.
Goodell, the case of Mastison is one of the most inter-

esting, and one whicli has occupied much of our atten-

tion. The following is a summary of the voluminous

testimony taken respecting it.

1st. Patrick Mastison came to the prison in the

summer or fall of 1825, having old sores on his back

as if from a former flogging, respecting which we have

no further account. He was from the beginning un-

commonly unruly and troublesome, and was believed

to feign insanity, and was sent from shop to shop, as

one or another keeper thought he could manage him.

The question whether he was really insane, excited

a good deal of speculation in the prison, and was often

a subject of conversation ; but in all the former part of

his time, the most prevailing opinion was, that he

feigned it. Tne physician. Doctor Morgan, was ap-

plied to for his opinion, (which must have been after

the middle of December, 1825,) but he answered in-

decisively, and as early as November it appears that

he had suffered various and severe punishments. Mr.

Curtiss, the chaplain* made it an object of attention
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from him that seemed to be irrational ; and it seems
that Mr. Goodell, the keeper, wrote for information

where the convict had been known, but could not learn

that he bad ever been deranged. At times his con-

duct was quite regular; sometimes he would behave
well after being whipped, and at times not. He would
quit his work and run from shop to shop. He threw
fire among the shavings in the cooper's shop. He ran
from the blacksmith's shop and repeatedly attempted
to seize a ladder and escape, for which Mr. Eldredge
was punishing him with some passion, and was for that

reason checked by another ofUcer. He hid himself
in the weaver's shop and kept all the officers till late

at night searching for him, for which Mr. Goodell
ordered him to receive 50 lashes, only a part of which
were inflicted. Mr. Goodell also ordered him pun-
ished at other times, and himself saw the punishment
inflicted. Orders were given to whip him out of the
shops into which he ran. He was chained to another
bad prisoner, and at another time to a grindstone, but
the grinder dared not to hold a tool within his reach.
At times he promised amendment, saying " he knew
how to behave.'' A waterman's yoke was put upon
him ; he wept to tears to have it off, and then boasted
to other convicts that he had done this to escape pun-
ishment. He was filthy beyond all endurance, and
could not be kept clean. He would throw his filth

near to other persons. He was whipped repeatedly
by order of Mr. Canfield, though we regret to say.,

that a fact so little liable to be forgotten, in so extra-
ordinary a case, is not acknowledged by this officer in
his examination.

Mr. Canfield found him on a certain occasion, with
the marks of blows on his head, from some of which
the blood ran on to his face ; but these were found
not to be severe, and soon got well

When he was stripped to be washed, his shirt was
found sticking to his old sores. After, about this time,
his countenance showed signs of derangement ; and as
soon as it came to be believed that he had not his right
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mind, he was removed from the shops, and not fur-

ther punished ; and Mr. Powers, when he came into

office, solicited his pardon and obtained it, on the

ground of his mental derangement.

It would seem also, (though there is some confusion

in the testimony,) that this unfortunate man, is the

person whom Doctor Tuttle compelled to drink some

of the contents of a spit-box. Some witnesses un-

derstood that it was ordered, because Mastison had

himself done the same thing, to show himself insane :

others, that it was for some other offence. In any,

and every point of view, it is our duty to report it, as

an abuse and a brutal offence against human nature.

The foregoing facts regarding this prisoner, are not

pretended to be presented in the order of time, since

we could get no connected series of the facts ; no one

person knew th€ whole, nor could state dates with any

exactness.

As regards the punishments inflicted in the shops

upon this man, we conceive that the conduct of Mr.

Goodell and his officers, ought to be judged of, with a

due reference to the reasonable grounds of opinion,

whether at the time the man was really deranged, or

was practising an imposture. In the former part of

his imprisonment, he v/as intelligent enough to know

his duty and practice deception. But he seems to

have passed so insensibly from aggravated perverse-

ness of temper, and odious misconduct, to real unsound-

ness of mind, that neither the physician of the prison,

nor any other officer, perceived the change, till he had

suffered punishments which there is now reason to re-

gret.

The pretence of insanity, is one of the most frequent

artifices of prisoners. There are high inducements

to carry the imposition through, even at the peril of

much suffering ; for relief from labour, good rations,

an early pardon, and the triumph of successful fraud,

are his reward. A keeper therefore, is bound to be

mistrustful ; and if after using all due means of infor-

mation, he should fall into an error, we do not think

it ought to be presented before the legislature, as an
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abuse. Some of the punishments of which Mastison
was the subject, were harsh ; and in the case as de-

scribed by Mr. Canfield, the cause does not appear

;

but we cannot on all the testimony be sure, that what
the keepers did, was more than seemed necessary to

restrain the outrageous and brutal perverseness which
Mastison exhibited;, and which he was supposed to

practice, upon deliberate purpose.

This case occurred not only in the time of Mr.
Goodell, but mostly under his personal directions. It

will presently appear, that this gentlemen whose loss

the public so justly lament, had systematically adopted
a discipline, intended to be more mild than that of his

predecessor; with what success, will also appear. But
the amiable character of the man, and his avowed plan

of government, are sufficient guarantees that no more
severity was used, than to a prudent, humane, intelli-

gent officer, then appeared indispensible. Possibly

also, Mastison was really sane at that time.

It remains therefore only to say, that as to several of

the punishments which Mastison suffered, there is some
uncertainty how far they were then justifiable, by the
facts as then understood : and much cause to fear, that

some of them w^ere abusive. But the 50 lashes order-

e 1 by Major Goodell in this case, seem to have been
intended as a general and corrective infliction for ill

conduct, which was wholly past : and though it was
the heaviest punishment ever Ordered in that prison,

so far as we have any testimony, yet was Mastison
among the most pernicious of offenders : and we there-

fore submit to the legislature, that so far as appears,
this punishment ordered by Major Goodell, is to be
deemed an abuse, rather in the want of legal formali-

ties, than on the supposed, or perhaps, the real merits
of the case.

The case of Mastison is understood to be one of
those, which have been publicly alluded to as, in ef-

fect, a murder committed in the prison ; he having af-

terwards, as was suggested but not proved, died in

Onondaga jail ; where he is said to have been com-
mitted for a larceny, and to have diedj, as has been
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suggested, in eonsequence of these punishments. But
to show the danger of giving way too easily to preten-

ces of insanity, or even to its partial presence, and to

prove the usefulness of firm discipline, we think we
shall be excused for adding even at some length, the

history of another extraordinary case. And may we
be excused also for saying, that neither the members
of the legislature nor the raa?!s of those who dwell in

the peaceful bosom of this society, can have much op-

portunity to know the various scenes of danger and
trial that occur in a state prison, nor the extraordinary

operations of cunning, artifice and passion ; of giant

strength and demoniac fury which are all to be con-

troled by a few keepers, or turned into channels of

usefulness.

The case we allude to is that of one Holmes ; ancj to

insure the perfect correctness of the narrative we
merely quote the words of the witnesses, attempting

to place their accounts in historical order.

Chester Fanning says, " one day last December as I

think, I had struck a convict, once, for a slight of-

fence, when Holmes, a convict, a stout man and of

great strength, smacked his fist at me, damned me,

and said he would send me to utter darkness. I ex-

postulated with him till Markham came up, and I ad-

vised with him, in the presence of Holmes, what to

do. Holmes continuing very violent, swearing he

would go out, and would do no more work in that pri-

son, we sent for Mr. Can field, who directed him to

be taken to the north wing: he refused to go, and

then Mr. Canfield said ^^flog him there. ^' He was

attacked with the aid of another convict ; a hard scuf-

fle ensued, in which he nearly got Canfield's thumb

into his mouth, and did bite his hand a little. He
was bound, laid across a bench, and 1 whipped him

some time, when he called out, "help me,^^ as if to

the convicts. He soon after submitted. I may have

given him three dozen in all. He was put into a cell

that night, and I visited him in the evening to see

how he did, and again reasoned with him, and he

promised to behave well. Next day he refused to
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work, sweating great oaths that he would not ; when
Markham ordered him to work he struck Markham,
and a scuffle ensued, in which Holmes got hold of

Markham's whip. He was again subdued and whip-

ped ; had perhaps as many as before ; then was left in

his cell; afterwards in a dungeon for some days.

About this time. Doctor Tuttle examined him, and

gave him a portion of alts. He soon after went to

.work, and did well for some time. Then ensued a

dangerous contest, of which I saw but a part; but I

saw him chasing both Mr. Lewis and Markham, with

a heavy cudgel, the treadle of a loom, which he had
seized. I know no reason to suppose him crazy, un-

less it be his mere wickedness. He is now kept chain-

ed in a room. We cannot learn that he was ever de-

ranged."

Revd. Mr. Curtiss says, " Homes a convict broke

out into opposition, and became violent, and refused to

work, pretending to be crazy ; it was last spring ; he
was shut up by Judge Powers from a fear that he might
be insane ; he became very noisy and boisterous and
would halloo and rave in the night and keep the prison

ia an uproar. I talked with him, and he conversed

very incoherently ; finally Mr. Powers determined to

try the effect of whipping. I conversed with Holmes
next day ; he conversed reasonably, and said that he
was wrong, and that the punishment was right ; he
was kept in the cell at his own request, saying he
should behave ill if let out ; and he was quiet after-

wards, and humble, with no appearance of insanity, and
seemed rational till within a week, and he now sings

songs. When I visited him in his cell, before his pun-
ishment, I told him he would have to be whipped, and
that he was his own worst enemy ; but hp said they
dared not whip him.'^

Thomas Bodley says, " I punished Holmes about
March or April last, under these circumstances ; he
made a great noise in the night, disturbing all the
north wing, where I was on duty ; upon which,
another keeper on duty, called Mr. Powers, who
came. Holmes damned Mr. Powers, called him a ras-

E
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call and scoundrel^ broke up his night tub against the
grates of his door, and tried to throw the contents at

Mr. Powers. I was then ordered to take him out,

which was done with the aid of two faithful convicts,

and after he had attempted to defend himself in his

cell. I gave him about twelve severe blows, by Mr.
Powers' orders. Holmes begged, and promised to b e-

have better ; w hich he did for some time. He ap-

peared perfectly rational, and I do not believe he has*

ever been deranged ; though there are diiferent opin-

ions as to that. He was still the rest of the night^r

and quiet next day."'

Levi Lewis says, '' about the first of June last as

far as I can recollect, I had ordered Holmes to be taken

to work, (he having before been confined in the south

wing.) From a distance I saw, as the men were turn-

ing out in the morning, Markham going with Holmes
into the weaver's shop, and I hastened fearing difii-

.culty. When I came up, Markham was admonishing

him ; and I heard him tell Holmes to get down upon
the bench. Holmes appealed to me to forgive him,

I told him he must submit ; on which he immediately

struck at Markham with his fist, and I struck him with

my stick : he then struck at me but did not hit me ;

he then ran down the shop, overturning the quill

wheels as he went, in order to obstruct my following

him : at the far end, when I was close on him, he turn-v

ed on me and struck me. I clenched in with him, and

he with me ; and he got my thumb into his mouth,

and bit it through the nail, which has come off and

nearly grown out. [Showing it, imperfectly restored.]

I fell ; Markham came up, and Holmes ran again as I

was getting u p and picking up my hat. Holmes having

run about half way up the shop, seized an oak treadle^

(a strong four square piece) and I saw him with the

stick raised, following Markham, who ran towards me
to avoid him. I now sprang out at a door, and Mark-
ham followed ; and Holyies, so close upon us, that he

aimed a blow at Markham, at the moment when I threw

the door too, so that the blow fell upon the door post,

and broke the stick, and caught the remaining end of
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the stick in the closing of the door. We both stood

against the door^ to keep it shut against him ; when
we saw him coming out of another door, with another

treadle in his hand ; and we first made towards him ;

but he raised the treadle, and came furiously at us. and

we being wholly unarmed, ran again from him, in view

of the convicts, then marching out ; and he followed

us. At this moment, Mr. Powers coming into the

yard, ordered the convicts to seize Holmes, and imme-
diately a number of them, and particularly a very

strong black, convict seized him at the risque of his

life. Holmes was immediately tied, and taken to the

north wing, and by order of Judge Powers, whipped
about twelve lashes, more or less ; and then put into

solitary confinement, where he was kept about four

weeks ; and where he kept up such a noise, as to keep

the north wing in a continual disturbance. He was
then taken to the south wing, and chained in his room,

from which he was taken out the day before yesterday,

and now behaves well. Holmes is a strong and reso-

lute man, and extremely dangerous with a weapon.

There is some difference of opinion, whether he is

partially deranged ; but I incline to think it was a

plan to get pardoned. In the morning of that affray,

he was as rational as ever I saw him. After this whip-
ping, he went to the hospital a day or two."^

Gershom Powers savs, " I incline to think this man
partially deranged though many persons think other-

wise. The night previous we had been called up by
the uproar he made in the north vvdng and found him
so violent that it was an operation of difficulty and
danger with several strong men to take him in his cell.

I took him and had him whipped on the spot and he
submitted and was quiet until the afi'ray of next morn-
ing. As to the punishment inflicted on him after he
was overpowed in the morning I observe that the case

was very public as he had chased the officers in the

presence of a great many of the convicts then marching
out ; that the lives of two officers had been in immi-
nent danger, and that an example seemed essential.
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But after this he was shut up, being considered as too

dangerous to be left in the shops."

Ira Mason says, " one Holmes in the weaver's shop,

was kept in a solitary cell for some time, but he has

worked well since he came out.''

We have now to remark, that we saw this man,
heretofore so dangerous, sitting in the weavers' shop,

wholly unfettered, and in perfect quietness, doing

women's work. We present it to the legislature, as a

high example of the merits of the penitentiary sys-

tem, that this man is not roaming through the country,

to the terror of peaceful families; and a high proof of

the merit and fidelity of the officers, that he is not

got rid of by pardon as an insane man ; nor shut up
in a cell, to eat the bread of idleness : but that at the

expense of wounds, and the hazard of life, he has

been quelled and made useful.

And we further report, that all the punishments

which have been proved to have been inflicted on this

man, were proper ; and especially in relation to that

ordered by Mr. Powers, and which he seems to consi-

der as requiring some explanation, that in ordering

that punishment, Mr. Powers was in the correct ex-

ercise of his duty.

And we further report, that the following convicts,

viz : Evans, M'Donald, Quackenbush, Vanderwater,

are men who have attacked the keepers with danger-

ous weapons, and great desperation. Some of them

have made such attacks, more than once. Some have

wounded their keepers ; and in more than one case,

the contest has, on the part of the latter, been for life

itself In all these cases, when the convicts were sub-

dued, they have punished them more or less, upon

the spot : but in several of the cases, they have been

also reported and further punished formally, by or-

der of the principal keeper or deputy.

According to the distinctions we have already ta-

ken, this last course was erroneous. If sufficient

calmness could be preserved after the decision of so

dangerous a struggle, it would be far better that the

entire punishment should be inflicted on the spot, and
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in the view of the other convicts ; and at all events

the insurgent should be so punished till he complete-

ly yields and is submissive. But after this, and after

time taken for deliberation, we conceive that it is

against the forms of law, and so far only an abuse;, to

punish by the mere authority of the keeper.

It appears from the testimony of David Buck, that

about January, 1826, a prisoner employed in carry-

ing in wood, took up a crabbed stick and asked the

guard, David Stoddard, whether he should carry in

that stick ; for which Stoddard made him kneel down
and whipped him, and afterwards alleged as a reason,

that the prisoner knew he ought to carry in the stick,

and had no right to speak to him. We present this

case as an outrageous abuse, both because the guards
have no right to whip in any case, and because the

offence was slight. The act was probably innocently

meant, it was not in a shop nor public ; and was such
as the agent would no doubt have forgiven. This
guard is since discharged.

In the fall of 1825, Charles Wood, then assistant

keeper, and since discharged, being in the coopers'

shop to relieve Mr. Burr, saw one Beeman, a con-

vict, making gestures, and as Wood said, laughing

;

for which Wood gave him six or eight blows with a
stick, considering the convict as making sport. Mr.
Burr, the regular head of that shop testifies, that on
enquiry, he became satisfied that Beeman was only

making a gesture for a tool ; and he was grieved at

the punishment, as Beeman was a well disposed

convict. We agree with this respectable keeper, who
has now resigned his place, that this punishment was
too hasty and rash ; and therefore abusive ; the more
so, as keepers on the relief in the shops of others,

should not punish, except in cases of urgency.
Doct. Tuttle, in answer to the second interroga-

tory, stated that cases of punishment so severe as to

require hospital treatment, were very common
; per-

haps every month ; and that he considered them as

abuses, from the severity of the punishment, and the

absence of the inspectors. Having in his hand the
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hospital books, he gave the following list of convicts

thus punished:

Andrew La Tulip, Booshall, Cassidy, Perrin De
Comus, Gardner and Williams.

But on further examination, Doct. Tuttle could not

inform us who punished them; by whose authority;

nor whether in point of fact, the inspectors were pre-

sent. He was desired to state each case minutely, and

beginning with the case of Perrin De Comus, he tes-

tified that this convict was received into the hospital

on the 11th day of June, 1825; the skin contused

and broken in different places on his back, and to the

calves of his legs quite black and suffused with blood ;

the strokes meeting each other. That he was bled re-

peatedly, and reduced by medicine, in consequence

of the inflamation ; and had a wash of salt and vine-

gar applied externally : that he remained in the hos-

pital 5 days, after which he was sent to his cell, but

probably not then fit for labour.

Mr. tjnderwood testified that he had seen this con-

vict, and he in substance confirmed the statement of

Doct. Tuttle, as to the severity of the injury.

In answer to minute inquiry, as to the other cases,

Doct. Tuttle stated in effect, that these were all very

similar. We understood him to state them all from

the hospital books.

We therefore made this list of convicts, the sub-

ject of much enquiry, putting the names distinctly

to many such witnesses as seemed most likely to know
the cases ; but without much further satisfactory in-

formation. It was generally admitted, that these

were very bad convicts ; but many keepers concur-

red in denying, that they ever knew or believed, that

they received any hospital treatment for whipping.

Without going into further statements, we think the

following results may be drawn from the testimony

:

1st. De Comus. That he was punished severely,

and perhaps without the order of inspectors : Once

at least, he was punished, for pretending to have a

lame back, though when his work was changed he

was found quite well.
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2d. La Tulip, That this name is probably a mis-

take.

3d. Booshall. That he is a very bad convict^ and

often punished in the shops ; but that once at least, he

was formally and lawfully punished by order, and in

the presence of inspctors.

4th. Of C^assidy, we could get no further account.

5th. That Gardner was once whipped for talking

at the dinner table.

6th. There have been several different men of the

name of Williams, but we get no further proof of any

severe punishment, upon any of them.

We have further to report, that in May, 1825^

John Hask, one of the present assistant keepers,

knocked down one Clark, a convict, for not coming
soon enough out of his cell ; and kicked him after he
was down ; Clark was a convict who had recently

come from the New-York prison. We report this

case as flagrantly abusive ; though Hask in his gene-

ral conduct, is a good keeper.

That in the summer of Thomas Bodley, an

assistant keeper, punished four convicts, (two respec-

tively, named Seymour and Wheeler, and two others

who are believed to be Jones and Mann, but whose
names are not further known, )upon suspicion, of being

the writers of obscene words in the back building, after

being warned against it. And though there may be
reason to think the suspicion well founded, yet there

was no sufficient evidence of guilt ; and if there were
so, it was a more proper case to be reported to the in-

spectors ; on which grounds, the case must be submit-

ted as an abuse.

From the examinations had before us, it seems that

a good deal of public feeling has existed, in relation to

punishments on new coming convicts, for breaking the

rules, which they had not time to learn.

On this subject, Mr. Caniield, the late deputy
keeper, certifies, " that there was a case of a con-

vict, who came in late at night, and going into his

cell, did not shut his door^ as by rule he ought. The
turnkey^ who was locking up, and who did not know
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that this was a new comer, gave him ^ blow, which
the witness believes, was not severe. ^^

On a very full examination, no other case of this

kind has been found. The officers, both they who
are in service, and those who have been removed,
or have resigned, all declare with one voice, that

great pains are taken to instruct new comers, in the

rules; and that they are never punished for faults of

ignorance, or negligence, till there has been time to

learn the rules.

The second head of examination directed by the

statute, relates to abuses " in forbidding any prison-

er the privilege of the hospital, and medical attend-

ance when sick, or in punishing any prisoner for

feigning sickness when such prisoner was really sick.'^

And to this purpose we framed one of our general in-

terrogatories.

On this subject, Doct. Tuttle states the case of a

convict, who complained of a disorder, which he
named, and the existence of w^hich disorder, cannot

be ascertained, without a personal examination, which,

if not necessary, must be somewhat revolting to the

feelings. At length Doct. Tuttle was prevailed upon
to examine him, and found him perfectly well ; upon
which. Doct. Tuttle put his foot against a particular

part of his body, and pushed him to the back of his

cell. The man never complained of that disorder af-

terwards.

By other witnesses, it appears that Doct. Tuttle has.

not unfrequently stated this case, and said, ^' that he

stuck his foot pretty well into him." Upon this wx
remark, that the case would have been very proper

for punishment by the inspectors, but that the physi-

cian has no right to punish in any case ; and that this

punishment was dangerous, outrageous, and abusive.

Having reason to believe, that this was the case which

gave occasion to the present head of enquiry in the

act, we have been the more particular in stating it.

One Forbes was in the frequent habit of complain-

ing of illness, but he grew fat, and was manifestly

healthy. At length Doct. Tuttle returned the card
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containing his name, with a draught of a hoi^e whip
upon it. He was whipped by order of the keeper,

and was perfectly healthy afterwards. But we are

compelled to say that this whipping, was in a legal

sense abusive ; because not ordered by the inspectors ;

but not in a moral sense.

But the cases in which prisoners complaining of

illness, are returned from the hospital without being
prescribed for, are innumerable, and of constant oc-

currence. They will of course complain as much,
and as often, as they dare ; and there is no duty in

the prison, of a more delicate nature, than that of the

physician ; in rightly distinguishing oetween real and
feigned complaints; and none requiring more firm-,

ness, than to resist imposition in this particular. Doct.

Tuttle was eminently sagacious and firm, in this branch
®f his duty.

No other case except that of Mastisea, that of the
man who was kicked, and this of Fobes, has appear-
ed, in which a convict has been punished for com-
plaining of sickness ; or feigning it; but it is testifi-

ed, that causeless complaints are a subject of frequent
remonstrance by the physician, and that much indul-

gence is shown them, in respect of alleged illness.

In connection with other questions of personal
abuse, it may be proper to introduce in this place, the
case of Rachel Welch, the last we have to report ; and
from its influence upon the public feeling, by far the
most important. We shall endeavour to give an ab-
stract of all that has appeared before us, regarding
this woman, in the exact order of events.

The earliest account we have of Rachel Welch, is

about the spring or summer of 1824, when she was on
ship-board, on her passage to Quebec, from some other
country. On this passage, by her account, she was
confined in child bed, and badly nursed ; in conse-
quence of which, she was liable to swellings of the
abdomen. It seems likelj^, that she came from Cana-
da to Rochester, as she was convicted in the county
of Monroe ; and from thence she was received into
the Auburn prison, on the 5th day of January, 18215.
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When she entered the prison, she was observed by
Doct. Bigelow, (then in connection with Doct. Tuttle?
the regular physician^ and visiting as his substitute,)

who remarked, that he thought that woman must be
pregnant. In his visits to her, she denied this ; though
she did not deny that she had used the means; and it

proved not to be so. These deceptive appearances are

mentioned by the physicians, as the grounds of the

doubts, which for some time they entertained, as to

her subsequent pregnancy.

The case of a female, to be imprisoned in solitude,

in the winter, presented some difficulties, which pro-

bably did not occur to the court. For she must be

kept in a room constantly warm, and yet without ac-

cess to iire ; and it is obvious, that she must receive

her food, and that some necessary offices about her

room must be performed by men, or else women must
be brought from a remote part of the prison, to per-

form them.

The only room at all convenient, was a hall in the

second story, known as No. 15 ; used principally as a

store room, directly over the keepei^s hall, and warm-

ed by pipes from the stove of the latter. The keep-

er's hall is a common and public room, directly in the

rear of, and adjoining to the entry or first hall of the

prison ; and from this keeper's hall, the communica-

tions lead off in all directions, through strong doors,

to the interior of the prison. There must always

therefore, be officers or guards on duty here ; and it

is in fact a thoroughfare. From this hall, a door and

stair case lead directly up to No. 15 ; where this wo-

man passed her three months of solitary imprisonment.

Rachel Welch became pregnant while in the prison :

and as she was delivered on the 5th of December 1825,

and as she foreknew with unusual accuracy, the time

of her confinement, it follows that she went the natu-

ral period, and therefore that she was gotten with

child in this room, No. 15, in the former part of March

1825, and about two months after her first imprison-

ment.
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We are here entering into this detail^ because we
have in the examinations, (not without some hesita-

tion,) gone into the enquiry, how men coukl have had

any secret access to this woman. As such access, how-

ever had, is an abuse, we have finally thought it our

duty to state the results with that particularity, which

the atit requires on all subjects; and which we beg

leave to remark, is our excuse for much detail and pro-

lixity, and for the discussion of many unpleasant sub-

jects.

In the keeper's hall is a strong closet called the key
room, where the keys of all other rooms are kept ; and

by the rules of the prison the key of the key room
was to be always and without exception, day and night,

in the hands of an ofiicer on duty in the keeper's hall.

The night watch in this hall, was kept by two guards,

who slept alternately through the night ; and to se-

cure vigilance in all, the rule was, that the assistant

keeper on night duty in the north wing, should every
half hour, report himself to these guards : and if he
should go over the time more than ten minutes, a beli

was to be rung, and the principal keeper to be called.

But the assistant keepers having complained of this,

as implying less confidence in them, than in the guards,

a variation took place, and a single guard was left to

sleep in a room adjoining the keeper's hall, with a

bell placed immediately over his head : and then this

guard kept the key of the key room.

But among all these well devised arrangements for

general security, we were surprised to find by the

testimony of many witnesses, that the door from the

keepers hall to Rachel's room, was seldom locked by
day, and not always at night. To our questions on
the reasons of this, it was instantly answered, that this

made no difference, for whether locked or unlocked,

the guards had the key, and could always have access

to her room:—that at night, no other person could
have that access, without their knowledge and consent

;

and that in the day time, the very publicity of the

place was the highest security. Mr. Lynds and qM
the keepers nov/ admit that there was a want of mn-
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tlon in not making an exception of the key of RacheFs
room in the general arangement ; but they say that

the idea of danger, of secret access to her room, never
occurred to them at the time.

Some one keeper, according to the turn of duty,

attended with a convict cook, to bring Rachel her
meals. The prisoner, John White, one of the cooks,

was the person most usually taken on this service.

The regular way was for the keeper to stand at the

bottom of the stairs ; to send up the convict with the

food ; and to watch him at the head of the stairs while

he exchanged the dishes and tubs. There is some tes-

timony, leading to a suspicion, that this duty was not

always observed with perfect vigilance.

Besides the way from the keeper's hall, there was

another possible way of access to her room, as follows

:

No. 15 communicated on the south end with No. 9 >

and the door from No. 9 opened upon the entrance

and stair cases which are common to the whole south

wing. This wing at that time was occupied only by

the few convict women. One of these stair cases goes

down to the kitchen ; and on the stair case, is a strong

wooden grated, or wooden bar door, with a stock-lock,

not as good as ought always to be used in such a prison.

Anticipating now the order of events, it appears that

about August, the keeper Moses Brown, discovered

the convict cooks in the act of ascending by this stair

case ; the door being opened by a false key of maple

wood, and the convict John White, standing by the

door. Mr. Brown locking the door with that wood-

en key, locked up another convict (Burns) with the

women. The key was kept a few days, and was seen,

and is testified to by several witnesses, who all say that

it appeared worn by use. But it will be remember-

ed, that at the time of this discovery, Rachel was five

months gone with child, and that the history of the

wooden key, goes no farther back than the time of its

discovery ; except only, as the fact of its being worn

by use, may carry the inference.

This discovery led to searches. John White was

stripped; and on him was found a pair of knit saspen-
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ders, in which was marked in needle work of black

silk, ^^ A gift of love from R. W. to J. W.^' >Among
Rachel's goods was found a letter. John White was
then furnished with pen and ink, and made to write,

and the writing, in the opinion of Major Goodell and
the keeper, was the same. Cobb also testifies, that

after he had whipped Rachel, she asked to see John
White, saying that he and she were from the same
county in Ireland, and were connections ; that he in

his alarm, willing to gratify her, allowed White to

come to her in his presence ; that she gave to White a

kind of dying charge, speaking of a child she said she

had at Quebec : that White wept, and that she, when
they were gone and she supposed they were out of

hearing, laughed out, saying to the other women how
she could ^*fool Cobb and the doctors.'^

Some of the witnesses, and especially Mr. Bodley
the clerk, when first put under examination, would
have had no doubt how the access came ; but that they
supposed the south door ofNo. 9 was entirely secure

;

and it is only by the separate examination of many
witnesses, that we have discovered a series of facts,

which was not wholly known to any of them. It ap-

pears then, that when the north wing was building,

the head blacksmith had been directed to remove from
other parts of the building, such locks as were not in

use ; that he then removed the lock of No. 9 ; that he
then secured the door by a plank nailed upon it ; that

this plank had been afterwards removed to take out of

that room some articles stored there, which could not
otherwise be removed ; and that the door for a long
time, had no other security than a strong sliding bolt

on the outside. Of course Rachel's room. No. 15,
was accessible to any person from the entries and stair

eases of the south wing ; and to any person from the
kitchen, who could pass the wooden bar door.
On the whole of this part of the case, we have there-

fore to report, that Rachel Welsh was so kept in soli-

tary confinement, that her room could be secretly enter-
in ed two directions. From the keeper's hall it could be
entered at night, by one guard having no person in



4.6

his confidence 5 or by either guard with the knowledge

of the other ; or (very improbably indeed ; by any per-

son whatever, within the prison, with the knowledge

and connivance of the guards : and that by a false or

other key, it could be entered in the direction of the

south wing, from the kitchen. It is further our opin-

ion, that this could have been prevented by greater

vigilance ; that such vigilance could have been used

;

and that the responsibility for the most of it, rests on

the principal keeper. We are perfectly aware, and

justice requires us to mention, that Mr. Lynds was to

our knowledge, absent a considerable part of the win-

ter of 1825, on public business ; and towards the latter

part of the session, in the spring, and during the ex-

aminations regarding the new state prison, and the

preparations for the work, we ourselves engaged a

good deal of his attention, and kept him from his

charge. Still, neither he nor ourselves, could under-

stand, that he was the less obligated to have the pri-

son kept with all due vigilance ; and we are bound

therefore to say, that the exposed condition of Rachel

Welsh's room, or at the least the exposure from the

keeper's hall, amounted to an abuse, for which Mr.

Lynds stands responsible.

On the expiration of her term of solitary confine-

ment, Rachel Welsh was removed to the room No. 7,

second story, south wing; in'which were some other con-

victwomen ; and the whole female department there, was

under the immediate care of the assistant keeper,

Ebenezer B. Cobb. Here she soon exhibited a scene

of outrageous passion, insult, and abuse, towards her

keeper, accompanied with language in the highest de-

gree provoking, profane and indecent. When Cobb

on one occasion had brought her a dish of mush and

molasses, which the physician had ordered, she threw

it at him, and missing him, the mush and molasses

were dashed upon the wall. The ladies of Mr,

Goodeirs family, often sent her comforts or delicacies,

from their table, and we think there is reason to be-

lieve, as suggested by some of the witnesses, that these

attentions increased her insolence to others. To some
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she said that Mrs. Goodell should wait upon her ; to

others she swore, that the state of New-York was able

to support her, and should do it. A discharged keeper
testifies, " that he understood, that Rachel threw her
night tub and her mush at Cobb ; that he thinks he
never saw her exactly throw these things, but has seen

the things on the floor immediately afterwards^ and
has heard Rachel use on such occasions, language most
profane, lewd, and abusive, he ever heard from any
person. She had uncommon faculties for the use of

such language. The reason she alleged for her con-

duct, was that her food was not proper
;

(alluding to

her pregnancy :) and she also threw away her tea, be-

cause it was brought in a tin cup. Witness heard her
say 5, ill relation to the night tub and mush, that she
had thrown those things at Cobb, and would do it

again ; and break his damned neck, if he brought her
such food.^' When an earthen tea pot was brought
her she broke it, because it was not good enough.
Cobb asked advice of other keepers, what to do with
her

J
and at his request they went in, and with him

attempted to reason with her ; but she continued very
violent.

In answer to Cobb's complaints, Parks the deputy
keeper is fully proved to have directed Cobb, to flog

her, though this fact is less fully admitted by him on
his examination than candour required. And doctor
Tuttle said to Cobb, " damn her, whip her, she is a
troublesome, outrageous hussey ; whip her.'^ Doctor
Bigelow also admits having used expressions which
certainly amounted to an encouragement to chastise her.
From many difl'erent witnesses it appears, that she

harrassed the physicians with continued reports of ill-

ness, when she had only the ordinary complaints of
pregnant women, and needed no medicine. Doctor
Bigelow had occasionally visited Rachel as physician,
from the flrst till the thirteenth of June, and then again
from the 25th of July. On the morning of the 27th
of July, he was called to see her, and gives the follow-
ing account

:

" I saw Rachel Welsh on the morning of the day
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she was whipped ; she being then reported as sick^

when I went to visit the hospital. Went to her room
in company with Cobb ; asked her what was the mat-
ter, on which she turned and began to scold at Cobb,
without at first attending to my enquiry. I heard her
abuse of him until I got tired of it, when I told her
she must drop that, and tell me her case, and I turned
to go away. Cobb asked me about this time, whether
I did not think she needed a flogging more than medi-

cine ; to which I replied, wait a little^ (or to that ef-

fect,) and see the result of my examination. At her
request I returned, and heard her statement ; she

made some trivial complaint, and I left her, thinking

she needed no medical aid. As I left the room Cobb
lingered behind, and on my speaking to him, he said

he thought he should stay and deal her out some medi-

cine. I said you had better go down with me now,
which he did. As we were passing through the hall,

Cobb asked me if I did not think flogging would do
her more good than medicine. I said that " in reality

it might. ^^ I did not mean to authorize the punish-

ment, nor was it my province ; and do not think that

a woman in her situation ought to be punished ; but if

it were ever allowable, no person could deserve it more
than she did ; as she was uncommonly provoking.

*^ On coming to the hall, Mr. Parks asked whether

she needed medical attendance ; I told him I presumed

not, more than I did myself. The question was then

asked me, if I did not think she wanted flogging, more

than medicine ; can't say who asked it, but Mr. Cobb,

Parks and others were present ; and Parks spoke of

her as being a very turbulent convict. I said it was not

a question for me to decide, and left the hall.'^

But Doct. Bigelovv was not himself then satisfied

that she was pregnant ; and remarks that Cobb could

know no more than he did.

This day, (27th July,) Rachel was whipped. No
competent witness was present, and therefore the only

account of it to be gained is from the confessions of

Cobb, and from her appearance and symptoms after-

wards^ and from Cobb's testimor/ before us.
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The most particular and full account of Cobb's con-

fessions, is from Doct. Tuttle ; and from his cross ex-

amination, it also appeared, that Cobb alleged as one
cause of punishment, that she threw into his face the

soup he brought her ; a fact which, though often al-

leged, has not otherwise appeared in legal testimony.

But Cobb's open and public statements, as proved by
many witnesses, have alv/ays been in general terms
that he whipped her : that he did it by the orders of

Mr. Parks and Doct. Tuttle ; no witness testifies to

his saying, that the punishment was light or severe
;

and many of them add, that he said he did not know
that it was against the law.

At this stage of the case, the facts became so litiga-

ted, and the witnesses are so variously affected by their

passions or interests, that it seems necessary to notice

separately the statements of different witnesses.

The situation of Cobb is, that he has been convicted
and fined for this punishment. He is free, therefore,

from further liability ; but his office, if of any value,

may be at stake : and his feelings must be alive to this

question. He is abundantly proved to be a man of
very fair character. His account is as follows :

^^ I took charge of the female convicts on the 9th of
April 1825. A few days after that, Rachel's time of
solitary confinement expired, and she was removed
irom No. 15, and put with the other women in No. 7,
second story, south wing. Soon after that, in conse-
quence of her quarrelling with the other women, she
was removed to No. 10, same story. She there fre-

quently reported herself sick, and said she was preg-
nant. I always reported what she said to the deputy
keeper, Mr. Parks, (Mr. Goodell not having yet taken
his post) and also to Doct. Tuttle. They paid little

attention to her stories as to pregnancy, which they
did not believe. The Doctor went at times to see her,
but did not often prescribe. In consequence of the
intimacy discovered between White and Rachel I had
not of late taken him with me to carry dinner to the
females. I generally took two or more men with me,
as things were to be carried and kits and vessels ta be

G
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exchanged^ and not having White I now took two
blacks. I went into'her room and she asked me where
was the medicine the Doctor had ordered for her, to

which I answered that he had ordered her nothing, as

he did not consider her sick. She then went on with

great abuse at me, and I went tow^ards her, telling her
*^ this will not do/' but not to whip her, for I had no

cowskin at this time. As I approached her she seized

me by my cravat, but I pushed her off myself. She
was returning to attack me when I stepped back a lit-

tle and told the black fellows to take her off, which

they did, each taking her by one wrist. She strug-

gled a little at first, and then said she would go, and

she sat down upon the bed.
'* I went then to talk to her again, but she got up

and threw a fork at me, which missed me ; then took

her mug of coffee which I had brought, and dashed it

upon the floor and towards me, and seizing her night

tub said if I came near her she would throw^ it at me.

I then came out, closed the door, left the blacks in the

hall and went down to ask Mr. Parks what I should

do. Mr. McCIellan and Mr. Hervey Wood were

present : Mr. Parks told me to flog her. I then took

a cow-skin and went to her room, telling the two blacks

to watch, and if she came at me with any dangerous

weapon to defend me. She then went and sat down
upon the bed (appearing to me to be somewhat fright-

ened) and told me if I whipped her to death she would

not move ; her convict frock was open and large so as

to leave her shoulders mostly bare, (it being warm
weather,) and I struck her about three or four blows

on her shoulders, (and I think not more,) and on the

naked skin, and then stopped and admonished her as

to her conduct. She continued to damn me and my
raw hide, and every officer. Said that we might all

go to hell, and if she could get hold of any weapon she

would send us all there. 1 then gave her three or

four more strokes with the cow- skin. She sat firm

and seemed determined to brave it out, swearing she

would not submit : I ceased again and observing that

the blows left marks upon her shoulders, and fearing
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I might break the skin, and as she continued to rave,

I struck her a few blows above her knees and in front

as she sat : she seemed less violent, but did not alto-

gether submit, and I reported the case immediately to

Mr. Parks and the Doctor. With respect to the two

negroes, I say expressly, that from the time I com-

menced to flog her till the end they never touched her.

'^ They stood at the door merely to watch her, and

defend me if she should catch a knife or weapon. I

say also, that I never struck her on the back side of

her thighs, nor lower down on her back than her

shoulder blades, nor at all on the small of the back

or loins, nor was she at all stripped, otherwise than as

her loose frock was open low down, and exposed her

body, nor did I open it further or push it down.
" I left her, but returned and looked in silently se-

veral times through the grates of the door to see what
course she would take, as she had sworn she would kill

herself. She raved about her room, and would jump up
to the grated windows, and hang on and scream, swear-

ing still she would kill herself: at other times she

would sit on the floor and halloo. It was not the ex-

pression of pain, but of rage. I tried to expostulate

with her, saying her conduct would make her sick,

and I engaged her room mate, Elizabeth, to do the

sam.e.'^

RacheFs own account of the transaction to Doct.

Tuttle, is thus stated by him :
^^ She described her

struggles and resistance as all that she was capable of

exercising. She said she was held down by two big

negroes, and whipped almost to death. She told me
this the 28th of July, and has repeatedly told me so

since. She has been uniform in her statements : she
has sense enough for that.''

In addition to this, Doct. Tuttle's statement of

Cobb's confession is. that he had her held bv two ne-

gro convicts while he whipped her.

Upon this whipping, she burst into every extreme
of rage and fury, screaming, springing up to the win*
dow grating, and holding on, and yelling so, that she
was heard into the adjoining street. In the evening
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Doct. Tuttle was sent for to see her, and he being ab-

sent, Doct. Bigelovv attended. He says, '^ I found
her much agitated, and labouring under pain. She
was complaining of the hurt she had received by
whipping, and I found that her hands had marks of

violence on them ; and on her back were extensive

marks of violence, half way down from her neck, and
appearing as if given by a cowskin or whip ; and on
her back the strokes appeared as a continued bruise

;

had run into one ; so that all was very much discolor-

ed. The skin was not broken, except on her hands,

which was as if from scratches ; there were marks iipon

her sides and thighs ; but only a few, and 1 observed

none lower down than halfway down her thighs. The
flogging was principally on her shoulders."

Mr. Bodley, the clerk, says he saw her the day af-

ter the flogging, or the same day. " I endeavoured

to argue with her as to her conduct. Her answers

were vulgar and profane abuse of Cobb ; she endea-

voured to show me the marks of whipping, by strip-

ping down her back. I observed the marks of whip-

ping by some stick or whip on her shoulders and back ;

the marks looked red, but no blood ; and the skin not

broken ; she complained of bruises on other parts of

her body : ****** About two days afterwards I

went to see her again at Cobb's request, because of

her violence ; he seemed agitated and alarmed ; I en-

deavoured to remonstrate with her ; * * * * she was on

a bed, and complained of being sore ; but she con-

tinued to rave intemperately at Cobb ; said she had

thrown her tubs at Cobb ; calling him by every dis-

gusting and opprobrious name."

Mr. Williams, the inspector, says, that ^' soon af-

ter hearing of the whipping, the inspectors met on

the subject : had Doct. Bigelovv before us, but not

Doct. Tuttle ; the reason of which was, that the lat-

ter was out of town. Bigelow thought her danger-

ous, but he ascribed it much more to her struggles and

exertions in her then situation, than to the blows.

Think Doct. Bigelow described the whipping as not

f^evere; his expression was. that her back was disco-
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toured^ as I think ; and he said the skin was not bro-

ken. Never heard Doct. Tiittle speak of her case as

dangerous from that cause." *** No witness testi-

fies to Doct. Tuttle's attributing her death to the

whipping, till the time of our meeting on this com-
mission.

M, Brown says, '^ that day (of the whipping,) I

went to the door^ and looked in unknown to her ; she

sat on the bed, and with her linen down from her
shoulders, was complaining and looking round at

stripes, as far as she could look. I saw the red marks
of stripes, 2 or 3 stripes, and I do not think I could see

more ;—suppose this was an hour after the fact."

We give Doct. Tuttle's testimony, in his own words

:

" In the spring or former part of the summer of

1825, she reported herself as pregnant, and requiring

medical attention. It was then believed to be a pre-

tence of hers, in order to obtain bett^^r treatment or

liberation ; and she was healthy to all appearance
;

but went on a month or two with complaints, and with
little medical attention. I advised her that she was
pursuing an improper course, as it could not be that

she was so ; and she would be the sufferer by it. On
which she insisted positively, that it was so. After
about her third month, as I should think, an examina-
tion was made, which put it beyond a doubt ; and the

persons who had the charge of her, were informed that

she was pregnant; and they, that is, Mr. Goodell and
Mr. Parks, also Mr. Cobb and others, were desired^

that she should be treated with particular care ; but I

did not think she required any medical treatment, be-

ing healthy ; and she went on with the usual com-
plaints of pregnant women, and had medicine occa-

sionally, but not much till 27th July, 1825, whifh was
the day she was flogged. I was absent in the country^
and Doct. Bigelow was called in my absence. He was
connected with my business. On my return that day,
he wished me to go immediately to the prison, as there
w^as an important case, stating it as that of Rachel. I

found her lying in bed, almost unable to move. Ex-
amined her back, which was black and blue, with
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some degree of redness, from her shoulders to the

calves of her legs. From her neck to below her

shoulders, or towards the small of her back, should

call it black and blue. The strokes extended in part

round her sides, and were less frequent below, say 3
or 4 inches apart. Skin broken in some places, as I

think. There appeared to be a general debility."^

Doct. Tuttle then gives the history of her case

from the hospital books, from this last date, 2d of Au-
gust, to the 16th of December, when he was dismis-

sed from office. In general, the treatment consisted

in the use of restoratives, tonics and laxatives. Once in

August, she was bled, and in the course of that month,

she was frequently directed to use port wine, columbo

root and bark, and generally to use nourishing diet.

From the 17th of October to the 5th of December,
being 79 days, she was ordered medicine only 3

times, viz : Oct. 5th, Pills, Arrow root.

„ 22d, Tinct. Rhoci.

Nov. 4th, Magnesia.

Doet. Tuttle also states her daily treatment when
prescribed for, for 19 days previous to the 27th of

July ; during which it appears, that she was twice

bled, and had some gentle medicines occasionally ad-

ministered, as corrections of the stomach and bowels.

But as Doct. Bigelow prescribed part of the time

for Rachel, immediately after the whipping, it is ne-

cessary to add his statement also. He says, " she was

bled on the day she was whipped, as I verily believe,

but can't say the quantity. Her symptoms soon be-

came highly inflamatory, and continued so for a week

at least. She was bled four, ^yt, or six times. I

think I bled her more times than Doct. Tuttle did.

She complained of pain, as she expressed it, " from

her two shoulders down to her toes.'' It is my im-

pression that Doct. Tuttle did not see her on that day,

but I will not so state, as matter of certainty. He
did see her within three days, and as I verily believe,

the first time was in the evening; but cannot more

certainly state the day. I visited her in the after-

noon, and also in the evening of the day of her whip-
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ping. I cannot say whether there was any uterine

hsemorrhage that evening, but there was slight one

afterwards, and had it been that evening, I think I

should have recollected it. My impression is, that it

did not come on until 48 hours after the whipping

;

that on that evening she had labour pains, which with

an examination made, satisfied me for the first time^

that she was pregnant. My impression is, that I vis-

ited her the next day, but cannot say certainly:

think I saw her daily for the first five or six days;

sometimes twice a day ; occasionally with Doct. Tut-

tle. Dont think that Doct. T. attended her every

day, the first wxek, but probably after his first

visit, as often as every other day, and I think not of-

ten er. Am^^onfident he was not there every day ; I^

should say she was in a situation to be called danger-

ous, for perhaps ten days. * ^ * * She was bled more
times than appear, probably, because visits might be

made to her out of the regular order of visiting the

other convicts : think there was a time when she was
not regularly reported, though sick ; but at such times,

I myself generally put down her name, if I prescri-

bed for her. Think her symptoms began to appear
more favourable after about ten days, perhaps less

;

after which the pains in her loins and back continued

to about three weeks from the first? and the bloating

at times, even in the advance of her gestation. This
was reduced bv cathartics ; for the want of which it

would come on, her habit having been costive. Her
limbs did not swell. I should attribute the bloating

to weakness of the stomach and intestines, and the

want of cathartics. I noticed no swelling of the lum-
bar region, and she complained of no pain there after

about three weeks. After tbat, she was not considered

as a subject needing medical aid ; but she was not put ta

labour; she was considered as a subject of commise-
ration, and was much indulged. I considered her as

recovered from the effects of the flaggellation. Be-
fore the time I left Doct. Tuttle, perhaps in Septem-
ber, she was ill for 3 or 4 days, from taking cold, as I

suppose ; and I did not consider it as connected with
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}|er punishment. The complaint easily guided to

treatment. I considered her as having returned to

her usual state of health, vsuch as it was before the

whipping, except as her pregnancy varied it."

There are points in these statements not easily re-

concilable : for if she had marks on all such parts of

her body as Do^l. Tuttle states, it is impossible she

couM have been whipped in a sitting posture as Cobb
swears : and Doct. Bigeiow considers her as not out of

danger in less than ten days, while it is perfectly cer-

tain from the hospital books that on the 7th day she

was eating beef steaks. It seamed also that there was

a disagreement between Tuttle and BigeK)w as to the

time when the former first saw her. To gain greater

precision on these p^ ints we re-examined Doct. Bigeiow,

He stated that the marks of a whip on her body
^^ were chiefly on her shoulders and about half way
down her back, but below the shoulder blades not

much: and so far the skin was chiefly discoloured.

Saw none lower than aforesaid on her back ; she did

not complain of any. She complained of pain lower

down, but not as arising from blows. On the right

thigh were two or three marks of strokes extending

sloping down, and perhap halfway round to the front.

I should not suppose from the strokes on the thigh,

that any serious injury could iiave resulted from those

blow^s, as a very slight blow might have made the

marks I saw on her thighs. And with regard to the

whole punishment, though I am of opinion that she

was very sick in consequence of it, yet I mean to say

as before mentioned, that this was not a direct nor ne-

cessary consequence, but rather remotely so ; and be-

cause as 1 have no doubt she hurt herself as much or

more by her struggles at the time, and raving and agi-

tation afterwards, than the punishment hurt her. I

think also that her impudent conduct afterwards should

be taken into account, for unquestionably she was very

impudent.''
^* Question, Could the strokes you mention on her

thighs have been inflicted on her while sitting down?
Ans. I think they might : though the most natural
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eonciusion would be, tliat it was done while she was

standing, and by a person standing at her left, so reach-

ing round to the right thigh. On full reflection I am
confident that Doct. Tuttle did not see her within 24
hours, if even within 48 after the punishment. I am
very confident that he did not return home that eve-

ning. I refer to Mr. Burr, who I think can testify

on this head.'^

By the concurring testimony of all the witnesses,

excepting only Doct. Tuttle, Rachel Welsh recovered

in about three weeks at the fartherest, and was after-

wards during her gestation, as well as women usually

are in that situation. But in the latter part of her

time especially, she harrassed and wore out the offi-

cers of the prison, by frequent night alarms of illness,

which were believed to be feigned or prompted, to

obtain indulgences of diet : and the physician when
called, seldom prescribed any thing.

On the evening of the 5th of December, when Doct.

Tuttle and Mr. Canfield were in the prison together,

she called for assistance, and Doct. Tuttle found her
in labour. She was delivered by his account in 15
or 20 minutes from the call, and by Mr. Canfield's in

about five minutes ; and Doct. Tuttle admits, that it

was almost an effort of nature. By different witness-

es it appears, that he returned making a ludicrous re-

mark, with an oath ; and from the testimony of differ-

ent witnesses, it appears that he was affected by drink.

This fact seems to have been mentioned to the inspec-

tors by Cobb, and on the 16th of December, Tuttle
was removed from his ofiice as physician, on the ground
of bad habits ; for which it seems that he threatened
vengeance against the inspectors.

By Doct. Tuttle's account, Rachel did not do as

well after her delivery as women usually do, but on
referring to the hospital books, he was not able to vouch
with exactness the day of any visit, or any particular
prescription. By the account and in the opinion of
every other witness, she did for about three weeks,
do as well as women usually do. She sat up more,
and could laugh, talk, and plav with her child ; and
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as a witness expresses it, '^ makefanP She was in
fine spirits, and she made a remark to Cobb sufficient-

ly ludicrous, and in the last degree shameless and pro-

fligate. Doct. Morgan saw her on the 19th of Decem-
ber, and from thence to the 27th he has no recollec-

tion of any prescription, and the first symptom of in-

disposition which he notices was soreness upon pres-

sure on the region of the uterus, and a swelling of the

legs and abdomen, first noticed about the day last men-
tioned.

From about the first of January her pulse be-

came more feeble and she had a more nourishing diet.

The swelling and other symptoms grew worse till

about the time of the exposure now to be mentioned.

The testimony relative to that exposure is, first : that

of Col. Canfield.

He says " she seemed after her delivery determin-

ed to dry up her milk, and thought her intention was
to starve her child. She refused the nourishment fur-

nished. She had milk, tea, sugar, coifee—perhaps

wine or spirits—she had crackers, and whatever the

Doctors Tuttle and Morgan ordered, as is usual among
other people, in such cases. The child soon learned

to take other nourishment, and did well; and w^as

lively and healthy when witness left the prison. Ra-

chel refused to take medicine and nourishment, and
would halloo and make noises, and run about her room.

One Sunday she insisted on going to meeting in the

chapel, which I would not allow, as I knew she was

not well enough. She then sung a dancing tune, and

made a great noise. I have no doubt it was her, being

her voice which I knew, but did not see her: and there

was a noise like dancing or running, which I heard.

The noises were heard in the chapel hall, not distinct-

ly in the chapel. Doct. Tuttle attended her. Doct.

Morgan came in also, and Doct. Cole once called. I

think I went up with him and Doct. Tuttle to see her.

She was taken suddenly and violently down immedi-

ately after this Sunday, say on Monday next following.

She was greatly swollen all over her body and limbs.

The room where she was. was very large : it had been
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scrubbed out on Saturday, had a small stove only: but

blankets were hung round it to make a kind of small

room. It was the attick story of the south wing ; the

floor was dry? or nearly so, round the stove within the

blankets. It was some days after this Sunday, (the

day or day before she died,) that Cole and Tuttle cal-

led as aforesaid ; but Tuttle first and Morgan after-

wards, had attended her daily, as I believe or know,
through the whole. My impression was that she took

a cold in her room, in consequence of which she

died."**^*^ She was boisterous, and used to curse

and swear often, but was not usually angry at me. On
Monday I Went up, as I think with Morgan, and
found her in the blanket room. I asked her some
questions, but she answered none I think. '^

The facts that took place on the Sunday aforesaid,

(8th of January,) were not seen by any competent
witness, nor were they ever stated by Rachel : but on
Monday the 9th, they were mentioned over to the

physician in her presence, when he thought she was
sensible. In this wav such proof was finallv made of

them as v/e deem competent, and therefore submit it,

though other proof had been previously rejected, and
the whole had been a subject of very earnest and ani-

mated contest. The testimony in question is from
Doct. Morgan in the following terms.

'^ On Monday morning previous to her death, I

called and found her face a good deal swollen, but
more on one side, and appearing as bruised, and ask-

ing the cause, the female convicts standing by the bed
told me that the day before she had bathed her feet in

warm water, and then without wiping them, had dan-

ced about the room on the cold floor, and then sat in

a chair and gone to sleep, leaning her head upon her
bed and still bare footed, and that she had (afterwards

I suppose,) hit her head against the wall while in bed,
on the side most swelled.''

Mr. Cacifield and other witnesses stated the infor-

aiation of the convict woman as above, but they left

the point, whether Rachel understood them, so per-
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fectly unceptain^ that we should have had difficulty

on this point, but for the testimony of Doct. Morgan.
From Monday the 9th of January, she rapidly ad-

vanced towards dissolution, under a succession of most

distressing symptoms : and she died on Thursday the

12th of January, on the 39[h day from her delivery.

Her body was delivered to Doct. Tuttle and opened.

Doct. Morgan's opinion is, that a portion of the pla-

centa had been retained, which w^as the remote

cause, the cold she caught on Sunday being the imme-
diate cause, of her death.

Doct. Bigelow testifies, that he does not think the

whipping was a sufficient cause to produce her death :

and as to what was the cause, he has no opinion he

should be willing to express, for want of a fuller per-

sonal knowledge of the facts.

Doctors Cole, Pitney and Humphrey, of Auburn,

have had the history of the case under very deliberate

consideration, and they agree in substance in the opin-

ion, that the punishment was not and could not be at

all connected with the cause of her sickness and death.

Doct. Tuttle testifies, that in his opinion as a profes-

sional man, the whipping which Rachel Welsh receiv-

ed on the 27th of July, was the cause of her death

:

and he assigns the following grounds of that opinion.

•^ A few days previous to the flogging, she was at-

tended with only the ordinary inconveniences of preg-

nancy. From that time she was threatened with abor-

tion. She had violent inflammatory symptoms, that

were only overcome by excessive depletion. She had

chills on the 28th July ; she had pain in her side and

back and abdomen ; she had fever, furred tongue and

thirst ; she was bled nearly a quart, I should think,

that day in the morning. The hsemorrage continued.

Near the evening of the same day she was bled again

and took salts. The tlurst continued and her skin

was yet dry, with much pain and restlessness. On the

29th she had chills and in consequence of the fever

which upon the chilly fjt she was bled

again ; and I think at evening she was again bled : that

bleeding is the only part of tlie treatment that is es-
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sential, except what has been before taken down in

the diary. Think she was bled one or two days after,

in consequence of the inflammatory action continuing

;

say on the 30th or 31st of July. Her pain then aba-

ted, the hsemorrhage had ceased ; her skin became
moist ; she became much more comfortable^ but very

feeble on account of the depletion. She was then

placed upon the regimen before mentioned, and I sup-

posed her in a fair way of recovery, unless she had an

abortion. But I never considered her well afterwards

v^hile I had charge of her case. The post mortem ex-

amination satisfied me that she had a disease of an in-

flammatory kind of long standing.'^ (He then states the

particulars, such as adhesions, enlargements and ulcera-

tions of certain viscera.) " These all bear marks of

protracted inflammation : think these appearances must
have originated from the former injury ; and finally^

as she had not had any symptoms of inflammation in

those parts previous to the flogging ; and as such

symptoms of inflammation did then appear in full force ;•

and as those symptoms did not recur, with sufiicient

violence, after her convalescence, to account for the ap-

pearances mentioned, it was right to date the morbid
appearances from that source. And I think, though
the depletion overcame the general inflammatory ac-

tion ; inflammation might still continue in those parts,

notwithstanding there might be general debility, with
weak pulse and lax skin.'^

The question, what was the cause of the death of
Rachel Wesh, being strictly a professional question,

and one on which physicians have already disagreed,

we suppose it would be most discreet in us not to offer

to the legislature any opinions of our own upon it. If

our very voluminous minutes can be fairly drawn off*,

in time to be perused by some eminent medical pro-
fessors, remote from Auburn, we shall endeavour to

present their opinions or remarks in our appendix to

this report.

We now add briefly sundry remarks upon this case ;

referring often to facts and to testimony, which ap-
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pear in the minutes ; but which has not here been par-

ticularly alluded to.

1st. That the punishment of Rachel Welsh, by the

assistant keeper, Ebenezer B. Cobb, was unlawful, and

therefore an abuse.

2d. That such punishment being inflicted by ex-

press order of his superior ojQicer, and under the opin-

ion, encouragement or advice of two physicians, does

-not make it the less illegal : but those facts in connec-

tion with Cobb's ignorance of the law, with his gene-

ral good character and usefulness as a keeper, and the

request and opinion of Mr. Goodell, were and are a

sufficient reason with the inspectors not to remove Cobb
from office.

3d. That the inspectors having cause to supect, that

Charles Parks, the then deputy keeper, had encoura-

ged the punishment, might have found positive testi-

mony that Parks had directly ordered it ; inasmuch as

we have found such testimony ; that said Charles Parks

was and is properly responsible for that punishment

as well as Cobb ; and that the removing of him from

office thereafter was not improper.

4th. That the weight of the testimony of Doctor E.

D. Tuttle is aifected by sundry considerations, of

which the following occur to us as the most important,

viz : That he testifies under a direct threat of revenge

upon the inspectors, for his removal from office ; and

it is not unreasonable to believe from the course of the

testimony, that his desire of retribution applies to Cobb

also.

That his manner of testifying was, in sundry instan-

ces, wanting in frankness and impartiality ; such as re-

fusing to answer sundry questions ; in baffling others

by verbal criticism ; and he is affected by the implied

admission that he was engaged in zealous, active hos-

tility with the prison under some, at least, of the pre-

sent officers.

That he admits that when we visited the prison as

commissioners in 1824, he did not intimate to us that

aiiy punishments were then inflicted, unlawful in kind

or improper in degree.
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That he never appears to have intimated to any per-

son whatever, that the whipping of Rachel Welsh, was
likely to be attended with any serious consequences,

(that is, never after her convalescence,) till after his

dismissal from office : and that it is testified, that he
said he had no idea it was the cause of her death. That
the treatment of the patient by tonics, wine, &c. within

three weeks after the whipping, is totally inconsistent

with the symptoms he describes her as having, at that

time.

That if there were cause to suppose the death at-

tributable to the whipping, he knew it when she died,

and had long before known the symptoms which he
enumerates, as indicating internal inflammation and sup-

puration. It was therefore, his duty, at the post mor-
tem examination, to have expressly invited a meeting
of physicians, and highly rational that he should do so.

The " demonstrations^^ should have been so public

and notorious, as to leave no doubt upon questions so

important. Whereas on the contrary the most mate-
rial facts, stated as appearing on that examination, are

not confirmed by any other physician who was present.

Doct. Tuttle's account of Rachel, and of her health,

&c., is contradicted in sundry particulars by many
other witnesses, and this as to matters which are open
to the observation of common persons. In other mate-
rial matters, he is left unsupported ; and comparing the
testimony of Doct. Bigelow with that of Mr. Rice and
Mr. Weed, there seems reason to doubt, whether he
knew any thing of her case within the first one or two
days after the whipping, though he has stated the his-

tory of her case during those days.

And lastly, we report upon this case, that at present,
and till further opinions shall be obtained, the weight
of medical opinion is most decidedly, that the punish-
ment inflicted upon Rachel Welsh, had no connection
with her death.

And without pretending to speak medically, and
only from such views as our own reason and faculties

give us, we see no ground whatever to believe, that
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the punishment had the least effect upon her, at or af-

ter the time of her delivery.

With this examination of the case of Rachel Welsh^,

we have gone through the list of abusive punishments.

The sum of the whole is, that in a little more than four

years, under Mr. Lynds' agency, six cases of punish-

ment have appeared to deserve particular attention
;

of which, we have reported one as an accident? one as

uncertain, from defect of testimony ; one as harsh, but

excusable from very peculiar circumstances ; and two
as abuses, in a merely formal and legal, but not in a

moral sense ; and not as being undeserved or unusually

severe, and one as entirely justifiable.

In about nine months, during which Mr. Goodell

was agent, we find twenty-one cases of punishment of a

character to deserve investigation ; of which four do

not appear to have been severe. About fourteen were
cases of severe punishment : if the whole list stated

by Doct. Tuttle be admitted, the number will be raised

to about nineteen ; and if the repeated punishments in-

flicted on such men as Mastison, and Holmes, be in-

eluded, the number will be much greater : but can

not be stated with exactness. But stating the number
of severe punishments at fourteen, we have reported

eight of them, and the aforesaid four others, making

twelve in all, to be abuses, either in a legal or moral

sense.

Of the whole number we consider eight cases as jus-

tifiable, and proper ; and four cases, as actually abu-

sive and unjustifiable.

In Mr. Lynds' four years we have heard of but one

attack by a prisoner, upon a keeper. In Mr. GoodelFs

nine months, six different men made tho?e attacks, and

some of them more than once. He had also cases of

feigned insanity, and punishments for pretended sick-

ness, which were never or seldom made in Mr. Lynds'

time.

The system of Mr. Goodell, was an avowed and in-

tentional departure from what he deemed, the tpo

great severity of Mr. Lynds. This certainly pre-

ceded from feelings that do honor to his heart : and
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he seems to have been too far infected, by the feel-

ings of those well meaning men in Europe and Amer-
ica, who without actual acquaintance with the charac-

ter of criminals, have framed theories grounded upon
the good qualities of convicted felons. He trusted

their honour ; and sought by kindness shown, and
confidence reposed, to inspire them with a spirit of

willing and generous obedience ; and we have seen

his reward. Cobb too, the assistant keeper, adopted

the same theory ; and had the gentler character of fe-

male criminality upon which to test its truth ; and he

received in return, the unmeasured insult of Rachel

Welch, while she lived; and afterwards, the persecu-

tions of those who have taken up her cause.

The causes of the increase of disorder, and of pu-

nishment in Mr. GoodelPs time, are very distinctly

traced, by all experienced keepers in the prison, to

one source : to the relaxation of discipline : the inso-

lent airs and conduct of prisoners : their taking more
liberties and doing less work, or doing it badly. The
condescension shown by the principal, made them in-

solent towards the assistants. Concealed weapons
were found. The desperate attacks of not less than

six different convicts upon the keepers, broke out dur-

ing this time ; and the assistants consulted anxiously

respecting the safety of the prison, and of their own
persons.

The comparison of offences and of punishments un-

der the two systems, gives proof, as we conceive, of a

principle of more practical importance in the peni-

tentiary system, than any ether, or all others put to-

gether. It is that the use of instant and prompt pu-
nishment prevents offences ; that it is not only the

most effectual, but the most humane method of go-

vernment. This kind of government is recommended
by that higher and better benevolence, which looks to

the greatest eventual good, as its proper end and ob-
ject. Under the system of government, therefore, es-

tablished by Mr. tynds, there seldom was, and un^er
that system as continued by Mr. Powers, there sel-

dom iS| or will be occasion for the terrible infliction of

I
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such punishment as 20 or 30 lashes on the naked back.

There is no opportunity for the beginnings of mis-

chief. The keeper is instant with his rod : the pris-

oner is reduced to a silent and insulated, human^
working machine. The first word spoken in breach

of fule, the first laughing, negligenccj or bad work, is

instantly met by a rap on the shoulders ; and that rap

saves the necessity of a flogging, and not improbably,

the blood shed of an insurrection. If at first sight,

this statement should seem too strong, we vouch, in

proof of it, not only this comparative statement, but

a comparison of Auburn, with the whole history of

the New -York prison, which is on record upon your

journals ; and the whole history of all the state pri-

sons in the United States, filled as those histories are,

with accounts of fires, rebellions, desperate attacks

on keepers, blood shed, and military execution.

Such has been the excitement, regarding severity

of discipline in this prison, especially during the time

of Mr. Lynds, that we might seem to speak in para-

doxes, if we were to afiirm, that as far as we know or

believe, there was a less amount of punishment under

it, than in any other state prison, in proportion to time

and numbers. After the complaints of cruelty which

have rung through this country, and even extended to

Europe, it will hardly be believed, that by the utmost

scrutiny, no case could be found in four years of Mr.
Lynds' agency, at all harsh, severe or unreasonable.

And to remove any possible iucredulity, on the ques-

tion, whether the truth of facts has really been disco-

vered, we beg leave shortly to recapitulate the sour-

ces of our information.

On the question of abuse to prisoners, we have ex-

amined near 80 witnesses ; not less than 70 of whom
wer^ or had lately been citizens of Auburn, or its vi-

cinity ; and not less than 28 of them were produced

as witnesses, avowedly against the prison. Among
the witnesses produced, were 2 deputy keepers, 2 as-

sistant keepers, and one physician, who had been re-

moved from office, and who might be expected to tes-

tify with feelings of hostility: and some of whom cer-
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tainly did so. In every stage of our examinations, we
verbally put sifting questions, (unless counsel were

present to do it"; under the general interrogatories

;

and we demanded answer, not only of knowledge, but

of confessions. We examined as to hearsay also, to

aid our further enquiries ; though not as part of the

testimony to be reported.

Every case of severe injury by punishment, must
of necessity come to the knowledge of Doct. Tuttle

;

and as he is a hostile witness, there is thence the most

perfect proof, that we have penetrated to the utmost,

all that is called the secrets of the prison.

We also examined in all, 17 keepers, then in oflice

at Auburn, with the chaplain, the clerk, the present

physician, and the captain of the guard. And at

Sing- Sing, we examined Mr. Lynds, and 7 others,

who had been keepers at Auburn. We continued

our examinations, until gentlemen, most active in fa-

vour of the complaint, could point out no additional

witnesses ; or none that were attainable, and important.

We were referred to tlie keepers for informa-

tion, without any doubt intimated as to their truth and
candour; but as we know it has been usual to speak of

them as mean, vulgar and ignorant men ; delighting

in tyranny, and as combined to conceal the horrors of

government, worse than inquisitoral, justice requires,

that we refute these statements.

The keepers at Auburn, (excepting two) are Ameri-
can born

;
generally mechanics, and are men of such

education, intelligence, and morals, as may be found
among the more decent, and respectable of our Ameri-
can farmers and mechanics. This is a character, w^hich

cannot be understood in other countries, where men
of refinement, will connect the idea of ignorance and
servility, with labour; and of all that is gross and
contemptible, with the name of a turnkey. But an
American legislature will understand what we mean,
by the general cast of character here referred to. In-

dividually, they differ from each other, as might be
expected : but generally, we have found them fair

minded men, intelligent, well informed, according to
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their station : testifying with frankness and candour

:

temperate in their notions of government; and capa-

ble of affording both useful information, and valuable

suggestions. We refer for examples, to their testi-

mony, scattered through our minutes, and taken from
their lips.

These also are the men who, as we think, have pre-

served that institution to the state, under very pecu-

liar circumstances, of trial and difficulty. When Mr.
Goodell w^as on his death bed, his deputy Mr. Can-

field, was little in the prison, and passed at least some
of his nights in town, at cards. At this time a storm

of opposition and opprobrium was gathering from vath-

out, and discipline was relaxed, and an insurrection

apprehended within : and we think the assistant keep-

ers, called turnkeys, have by their firmness and suc-

cess in maintaining the government of the prison, es-

tablished no slight claim to the public approbation.

Having here mentioned the inattention of Mr. Can-

iield, to the duties of his office, at a time when he was

most peculiarly called upon to use care and vigilance

;

we report his neglect of duty as a flagrant abuse.

Injustice to the memory of Mr. Goodell, we desire

to mention, that his own station when he came to the

prison, had its peculiar difficulties. Mr. Lynds on

leaving the prison, took with him 100 convicts, and

may naturally be presumed to have taken the best.

He also selected such as he chose of the keepers. The
keepers were replaced by new men ; and the convicts

by 100 others, sent from the New-York prison. The
keepers uniformly state, that the New-York prison-

ers have given more trouble, and received more pun-

ishment, than all the others.

As one commentary upon the reports of habitual

cruelty within the prison, it ought to be mentioned

that all the witnesses constantly speak of frequent of-

fences, which negative the idea of any extreme suffer-

ing. They are such as laughing, talking, crowing^

writing scandalous things secretly, and playing various

mischevious tricks.
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Another fact which cannot misguide the legislature^

is the extraordinary health which prevails there. The
average number in the hospital is not 3 per cent. A
distinguished and venerable physician from a neighbor-

ing state, visited the hospital, and saw all the prison-

ers pass in review, in our presence ; and then declar-

ed, without any reserve, that their health exceeded

that of the country at large.

While insisting on the benefits of that discipline,

which we recommend, we would ask the attention of

the legislature, to the fact that almost all the prisoners

are made to be artizans ; and many of them execute

work in as high a style of excellence, as any, so far

as we know, of the like kind in any country. And
the superior manner in which the contractors insist

upon having their work done, when made by the

piece, may be noted as a reason why the daily earn-

ings of the convicts are so small.

We shall endeavour to have some samples of their

work left in a committee room for inspection ; and if

we succeed, will solicit the attention of the members
to the fine cooper's work, to the carpenter's tools,

rifles, some specimens of cutlery, and to the shoema-
ker's work. It will be recollected, that most of con-

victs who execute these things, were not originally of

those trades, nor of any trade ; that they were past

the usual age of learning ; and then when it is recol-

lected also that they work by compulsion, it seems not

possible to withhold our wonder, at seeing how per-

fect that compulsion must be ; and how much good it

extracts from evil. During the greater part of the

time that Mr. Lynds was agent and principal keeper
at Auburn, he was employed with one or two hundred
of the convicts in building the north wing of that pri-

son ; and as the prison was incomplete, and so many
men scattered abroad upon the works, it was not pos-

sible to make a full trial of the effect of the discipline,

which he began. With the benefit of a full num-
ber of separate cells, and with trades which admit the

full application of silence, order, and regularity, and
watchfulness ; and with the ameliorations, which time
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and ingenuity suggest, the system is now, under Mr.
Powers, unfolding its more perfect fruits ; and we
think we may venture to mention, as the last, most un-

expected, and incomparably the most valuable of these,

that there is a tendency to reformation, among the con-

victs. We mention this with' the greater satisfaction,

because in a former report, we expressed nothing but

despair on this head ; and because if the event shall

realize present prospects, it will leave little more to

be desired, for the final perfection of the penitentiary

system

.

We visited all the convicts at the grates of their

cells, and invited them there, to free and unreserved

communication of all their wants and complaints. The
faj greater number were always found reading their

bibles; many seemed serious, docile, and submissive ;

admitting the justice of their sentence, speaking of

the prison as a useful chastisement : and expressing a

full resolution of future amendment. We are well a-

ware that these professions might be, and often proba-

bly were, hypocritical. Some, we are satisfied were

sincere and well grounded. Mr. Powers has lately

instituted a set of enquiries, which so far as they have

yet gone, seem to show, that a large proportion of the

Auburn convicts, who have been discharged, are lead-

ing a regular and industrious course of life.

The more extensive enquiries of a gentleman of

Massachusetts, who is devoting his life to the good of

prisoners, and to the examination of prisons through-

out the United States, go to prove, that Auburn is

signally distinguished from all other prisons, in the

small proportions of re-convictions.

We add with great pleasure, that we believe the la-

bours of the present excellent chaplain to the prison,

have had a most happy eiTect on the minds of the pri-

soners. He at once enjoys the good will of the prison-

ers, as we found by their almost unanimous declara-

tions, and at the same time strengthens the hands of

the keepers. It seems to be the effect of truth, plain

dealing, and a sincere desire for the good of the con-

*victs.
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A Sunday school is established in tfie prison, attend-

ed by about 100 of the prisoners who most need ele-

mentary instruction. We found them attentive to their

lessons, anxious to learn, and grateful for the care be-

stowed on them. This school embraces principally

the young. We look to it as a great means of reforma-

tion.

Trading with the Priso7i,

This enquiry is intended to embrace, 1st. The sale

of articles to, and the purchase of articles from the

prison.

2d. The borrowing monies from, and the lending

of monies to the prison, or its officers for account of

the prison ; and the exchanging of current bank bills

SLtpm- value, for bills less current or below^ par value.

3d. Service or labour of the convicts by the job,

piece work, or on contracts for their labour.

It appears from the testimony of John R. Bodley

clerk of the prison, of two of the inspectors, Walter

Weed, and Ezekiel Williams, and others ; and from

the books of the prison ; that all of the inspectors, with

the exception of Samuel Cumston, have had dealings

with the prison ; a part in that of their own names,

and part in that of other persons ; and that they have

sold articles to the agents and officers for account of

the prison, and some of them have purchased articles

from it. The articles sold to the prison by them all,

from 31st of October 1823, to the present time, amount
to 1^1,653.54 ; or at about the'rate of 1^140 per year,

for each of them. To which is to be added, a bill of

leather, from the inspector Mr. Ezekiel Williams, of

1S321.61, which although paid, as stated in Mr. Bod-
ley's testimony, has not been entered on the prison

books, to the Dr. of prison expenditures. The prices

at which the articles have been sold to the prison, do
not appear to be exti'avagant or improper | nor were
the articles, unless in one instance, unnecessary for

the use of the prison.

And although the amount is not large, compared
with the aggregate expenditures of the prison : and in
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mariy^ perhaps in a majority of the instances, rather

for the accommodation of the prison, than for indivi-

dual emolument ; and although it does not appear that

the public interest has materially suffered in conse-
' quence of those dealings with the inspectors, still, as

all dealings between the officers of the prison and the

inspectors, are for obvious reasons, strictly forbidden

by law, they are on that account, if no other, repre-

hensible and improper; and we deem it our duty to

lay those transactions before the legislature, in that

point of light.

Secondly, as to borrowing and lending monies, and
exchanging monies of greater, for those of less value,

to be paid out for account of the prison at par, the tes-

timony of John Bodley, clerk of the prison, shows the

nature and character of the lendings and monied trans-

actions, mentioned in the testimony of Mr. Brownson,

Canfield, and others. It appears from the testimony

of Mr. Bodley, confirmed by an examination of the

books, that all monies belonging to the prison, from

whatever source derived, were at the time of their re-

ceipt or payment, duly entered on the books of the

prison ; shewing the dates, amounts, and sources from

whence derived, and the purposes to which applied,

with the names of the persons from whom received,

and to whom paid. And as the agent was the princi-

pal officer of the prison, and had given abundant bail,

and the only bail to the state, for the safe keeping of

the monies belonging to the prison ; the safe keeping

of those monies of course belonged to him. They
went into his hands as they were received, and came

from him as they were paid out ;
(but were lying in

his hands ;) they were sometimes, or a part of them,

lent, or put into the hands of the inspectors or others

for safe keeping; for the latter purposes, more partic-

ularly during the long sickness of the late agent Mr.
Goodell.

In these cases the due bills of the persons into whose

hands they were put, were taken for the respective

amounts, andheld by the agent in his desk, until want-

ed for prison purposes. And it further appears in
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testimony, that no delay of any payment for account

of the prison, has ever happened, nor any loss to the

prison ever been sustained, in consequence of this mode
of keeping the monies or lendings. But that the mon-
ies have always been found in his hands ready for pay-

ment, and paid when wanted. Mr. Bodley also states,

that the inspectors have frequently advanced monies

to the agents, to sustain the prison, when he has not

been in funds belonging to it : no entries of which
were ever made in the prison books, but only, if any
where, in the agents individual accounts^ which the

witness did not keep.

The accounts of the prison for the year 1823, were
WTitten off and carefully examined by one of the pre-

sent commissioners, in the year 1824, leaving a balance

of monies, at the end of the year terminating on the

31st day of October 1823, in the hands of the agent>

of 1^3,749.83. And to ascertain whether or not that

sum, and all other monies coming into the hands of

the agent since that time, had been duly entered on
the books of the prison, as stated by Mr. Bodlej^,

and also to ascertain with whom, and to what extent?

there had been unauthorised dealings, if any, with the
prison ; we directed the whole of the accounts of the
prison to be written off for the years ending the 31st
of October 1824 and 1825, respectively. These ac-

counts were then carefully examined, compared with
the books, checked, and added up by one of the com-
missioners. The accounts were found in every in-

stance, to have been correctly stated and added ; leav-

ing a balance at the close of the year ending 31st of
October 1825, of 1^391.41 in favour of the agent,
which he was in advance from his own funds, for ac-

count of the prison ; considering due bills for money
lent as cash in his hands. In December 1825, the
inspectors being in want of funds, drew upon the
comptroller for the sum of $6,000, being the amount
of a supposed appropriation made by the legislature

at the preceding session. But that appropriation had
not passed, and the draft was returned. In course-

quence of this the inspectors effected a loan at the
K
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Farmers' and Mechanics' baiik^ for S6,000, on their

own responsibility? and at the subsequent session^ an
act passed for reimbursing this loan.

To ascertain whether there were, or ought to have
been, monies in the hands of the agent, to have sus-

tained the prison without this loan, the accounts were
written off, compared, and examined, from the 31st
of Oct to the Isf of December, 1825 ; when still

considering all due bills, if he had any, as cash in his

hands, it was found that the agent was farther in ad-

vance for the prison, so as at that time, to leave a ba-*

lance in his favour, of 81079.06.
To ascertain whether or not, at that time, there

were debts due to the prison, which ought to have been
collected and applied, instead of making the loan of

36,000, the accounts of the prison with contractors for

convicts' labour, and with all other individuals, were
examined ; when it was found that there was due and
payable to the prison, the following list of debts, ex-

clusive ef debts then not due, to ivit :

From T. J. McMasters, contractor for

tool makers, 8137.79

„ Hugh McClellan, do. for gunsmiths, 204.61

,, Worden & Wiltsey, do. weavers,- • 1068.82

„ Allen Worden, for coopers, by"]

whose construction of the con-
j

tract, the money was not due )> 1084.60
but by the Agent's construe-

j

tion, was due. J

„ C. & J. Pease, contractors for shoe-

makers, 385.13

„ Ezekiel Williams, on acct. for smith

work, 18.97

^, John Hush, do. .61

,, Bradford White, do. 34.74

„ Orson Bennett, do. 35.60

„ Wm. F. Richardson, do. 58.53

„ Roswell Curtis, do. 50.13

,, John O'Connor, do. • • • .28

^f Thomas Hickson, do. ........ .38

V, Horace Hilh, do. ^ - • • - - > 2.19
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From Thomas Horner^ do. .38

,^ David Stoddard; do. • .40

,, Isaac A. do. » 2.19

yy Jno. Jones, do. 3.04

J, Jno. Hardenbiirgh, do. * 3.12

,, M'Masters,Cartis& Co.do- • 19.50

^3,111.01
A list of debts due, but which accrued 1 ^ ^

under Mr. Lynds' agency, 3

83,733.62
The inspectors state, thai notwithstanding the fore-

going list of debts was due and payable on the first

day of December, 1825, it was found impracticable to

collect them in time to sustain the prison* The
agent, as just mentioned, was in advance at this time,

to the amount, of ^1079.06; further demands were
growing daily against the prison, and no other means
existed but these debts, to discharge them ; and the

inspectors, under these circumstances, deemed it ex-

pedient to make the loan. In order to judge of the

propriety i)f their making so large a loan at this tim€,

the accounts of the prison were further drawn off,

checked, and examined,' from 1st of December, 1825,
to 1st February, 1826 ; when including, to the debt
of Mr. Goodell, all collections and receipts from the

earnings of the prison, together with the loan of

^6,000 ; and crediting him for the monies paid out

for the prison, there remained but IS 1962.08 in his

hands ; which was paid over to Mr. Powers, his suc-

cessor. Under these circumstances, we are of opin-

ion that the loan of 1^6,000 was not an imprudent
measure of the inspectors. Ar^d in justice to the

agent and inspectors, it may not be improper to state^

that notwithstanding they had acted under the im-
pression that there was an appropriation the prece-
ding winter, in the treasury, at their command, of

S6,000, they made no attempt to draw it out, until

about the 1st of December : after the agent was in ad-
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S1079.06.
There does not appear V have been any exchanges

of the bank bills going at par, for others passing at a

discount ; nor that drafts on the treasury, have be n
sold at an advance.

By the VII. section of an act concerning state pri-

sons, passed the 2d day of April, 1821, it is enacted,
*^ That all monies drav\^n by the agent of the said state

prison, at Auburn, out of the treasury of this state,

shall be by him forthwith deposited in some bank or

banks, in which the treasury deposits of the state are

now made, to be designated by said inspectors, or a

majority of them, to his credit as agent of the said

prison. '^ And we are of the opinion, that a fair con-

struction of the further provisions of that section,

made it the duty of the agent, on taking bills or re-

ceipts as vouchers for the articles or services had or

performed for the support of the prison, to draw his

check on the bank where the money was deposited,

for the amount of the bills or vouchers respectively,

and that each of the vouchers and checks should be

duly entered on the books of the prison, by the clerk;

and that the agent could not rightfully draw^ the mo-

ney from the bank in any other way, or for any

other purpose. The agents have, however, constru-

ed the law so as to admit of the money being drawn
from the bank at any time, and without specifyng the

purpose : they have uniformly practised upon this

construction, and the monies have usually, as we are

informed, been drawn by the agent soon after being

deposited, and retained by him, or placed in the hands

of individuals for safe keeping, or loaned to the in-

spectors or others. The section above quoted, though

the intent is apparent, is not in the specific terms to

the effect we have mentioned, and we therefore respect-

fully reccommend, that provision be made by law, that

all monies received on account of the prison, as well

ft'om individuals as from the state treasury, be deposi-

ted in some proper bank, and be only drawn by checks.
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predicated on the particular service or supplies for

which they are given in payment.

The present agent, Mr. Powers, has very proper-

ly adopted the practice of keeping the monies in his

charge, belonging to the prison, in the bank of Au-
burn ; a place where all of them ought to have kept
it ; or in one of the banks in Albany, which would
have been as well ; as their checks on a bank at Alba-
ny, would always have been received as cash at Au-
burn, or any western bank. But vi^hether the prison

funds were kept in one or the other bank, it could

not be satisfactorily ascertained, by comparing the

bank books with the cash account of the prison, whe-
ther the monies of the prison were at any time appli-

ed to any but prison purposes. But by the mode
heretofore practised, notwithstanding the money has

always been ready when wanted, and the whole of it

truly accounted for without loss, still it is proved, that

when not wanted for prison purposes, it has not at all

times been in bank, nor lying on the desk of the

agent, but lent, or put into the hands of other per-

sons ; the inspectors or others.

Thirdly—As to services or labour of the convicts,

by the job, piece-work, or on contracts.

The contracts for the labour of the convicts, are,

iirst; the

Tailors.

A contract betv/een Stephen Van Ardin and Elam
Lynds, dated the 1st day of Junuary, 1824, to run
for 10 years, subject to any legislative provision, that

might thereafter be made in regard to it, for such of
the convicts as were then tailors by trade, together

with all such as might thereafter come in, of that trade,

or which the said Van Ardin might teach, and
could conveniently employ. The said Van Ardin to

devote his personal attendance to superintend, and
learn convicts the trade, and to collect and pay half

yearly to the agent, one half of what he charged
customers for their work ; and not to charge less for

making a coat, without cape, than S2.00
•' do. with cape, 3.00
'' vest or pantaloons, • • ,75



78

And for all other garments, in like proportion.

The numbers employed under this contract, 31st of

Oct. 1826, was 39. Earnings about yVV P^^ ^^Y*

Coopers^ Contract.

Allen Worden, with Richard Goodell, agent. Con-

tract dated the 1st of December, 1825, for 70 able

bodied coopers, to run for six years. More convicts

to be learned the trade by the agent, so as to keep the

number good at 70. The agent covenants, that all

the work shall be done in a good and workman like

manner, and that such articles shall be made as Wor-
den shall direct, who covenants to find all the stock,

and to keep the men constantly employed, or pay the

same as though he did, and to pay monthly, having a

credit of 3 months on each month's work, viz :

I^or fnaking

Pot ash barrels,
-jV^ Flour barrels, . 1

Mash tubs, 1.33

Cisterns, 2.25

Well buckets, .16

Firkins, .10

Oil, do. yV„
Provision & whiskey, do. y2_i_

Large meat, do. with co-

vers instead of heads, yVV
Com'n. do. with covers, 18

And for all repairing, one third of what Worden
charges his customers. 73 men were employed on the

31st of Oct. 1826. Average earnings, about y^^ P^^
day.

Asaph Leonard's contract with Richard Goodell,

agent for 30 coopers, at set or painted work, dated

8th Dec. 1825, to run for six years, covenants the

same as in Worden's contract. To give particular

prices for making, a long catalogue of different arti-

cles is inserted. 31 men were employed on the 31st

of Oct. 1826. Average earnings, about y^o per day.

Shoemaker'^s Contract.

Erastus and Jabez Pease's contract with Richard

Goodell ; to run for six years, for all the convicts who

are shoemakers by trade, excepting such of them as

may be required to make and mend shoes for the con-

victs. The agent covenants to pay for all the stock
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injured or spoiled ; that the work shall be done in a

workmanlike manner ; to find the men tools and keep
them in order. The contractors covenant to cut out

and prepare the work at their own shop and to send

it to the prison ; to find all materials and to pay for

making
A pair of fine or thin shoes, 62|

Do. Coarse do. 37|
por women's shoes and laced boots, a propor-

tion of each (does not say what proportion) 37|
Thin boots for men, g2 00
Thick do. 75
Small shoesj • 18|
To pay also monthly, having three months credit;

and if they do not find constant employment for all the

men, (not saying how many,) to pay the same as if they
did. There were sixty men employed under this con-

tract on the 31st of October, 1826. Average earnings

about 25 cents per day.

Tool Makerh Contract.

T. I. McMasters and Nathaniel Garrow^s contract

with Richard Goodell, dated 1st of June, 1825, to run
for five years, for ten convict tool makers, to wit : for

3 of the 1st class workmen at 50 cents per day.

3 2d do. do. 31 1 do.

4 3d do. do. 18| do. per day,

payable half yearly. The classes are to be perpetua-

ted, but the men in the 3d class after nine months ser-

vice, may be advanced to the 2d class, and after nine

months longer to the 1st class, and their places suppli-

ed by raw hands. They are to be able bodied men

;

to be superintended by contractors, who are to have
shop room in the prison. If a convict proves to be in-

capable of learning he may be dischargefd and another
put in his place. There were fourteen men under this

contract on the 31st of October, 1826, and six on a

temporary contract.

Weaver^s Contract,

Worden and Wiitsey's contract with Gershom Pow-
ers, the present agent, dated the 1st day of May 1826.
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to run for one year, for, from 45 to 70 weavers, at 20
cents per day : 25 to 45 spoolers, bobbin winders,
and tenders at 10 cents per day : 1 mechanic loom
mender with tools at 50 cents per day ; witli which
they are to have the use of the looms and appurtenances
and weave shop. The looms, &c. to be returned in

good order as when delivered.

Average earnings for the year 1825, 10 cents per day,

but working under this contract 31st of October 1826,
53 weavers, 34 spoolers, warpers and bobbin winders,

1 1 at mending looms ; in all 89, and earning

nominally about 16| cents per man, per day^—say 15
cents for all the working days.

Blacksmiths,

Hugh McClellan's contract with Gershom Powers,

dated 1st February 1826, to run for one year, for the

labour of four convict gunsmiths, at 50 cents per day,

abating 12| cents per day for one of them until the 1st

June ;
payable monthly, with three months credit. If

any of them die or leave the prison others are to be

substituted. To have shop room for them to work in,

but to pay in addition for the use of the forge and

tools, not specifying how much.

The earnings of the convicts under these contracts

are remarkably small
;

particularly that of the tailors.

The contracts for the common coopers and weavers,

and indeed all of them except the weavers, run for

quite too great a length of time.

The reasons offered by the agent and inspectors why
they were so made, are, that they found, it difficult

to obtain bidders for their labour at any price : that

contractors were unwilling to adventure except upon

assurances that their engagements would be permanent,

and therefore the agent and inspectors closed contracts

at the best terms they could get offered.

There has not appeared any evidence to sustain the

complaint of corruption in letting the labour of the con-

victs ; or that the agents, the inspectors or any of the

officers of the prison, has now, or ever has had, any in-

terest whatever in those contracts, and but two of the
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inspectors liave^ at any time, had work done at the

prison, and that but to a triflingamount. It was however
a great oversight or neglect in the agents and inspec-

tors that they did not give public notice, by advertise-

ments, in the papers at Auburn, and at other places,

of the letting the convicts' labour, which it is conceded
by them that they did not do. The reasons offered

by them for the omission are that they had no idea that

by so doing they should have drawn bidders from a

distance ; and that the offer of contracts was generally

known at Auburn, &c, while from all that we
have seen or heard, or that has appeared in testimony,

we acquit the officers of the prison of any corrupt in-

tention as to these contracts. We are of opinion that

public notice of letting the labour of the convicts ought
to have been given in the papers, as nothing could
thereby have been lost ; and it might have drawn to

them better bidders. We are also of the opinion that

Van Ardin's contract for the tailors ought to be de-

clared void by the legislature, according to the right

reserved in it ; and that the labour of the tailors should
be advertised and again let, to the highest solvent and
competent bidder. We also think it should be de-
clared that no letting of convict labour by contract
shall be for a greater length of time than two years,

and that at least three weeks previous to their letting,

public notice should be given for proposals to be offer-

ed ; and that contracts should be given to the best bid-

ders.

In regard to the general economy of the prison, it

is seen that the advice given by us in 1824, as to the
use of wooden instead of leather shoes, has not been
carried into effect ; nor any good reason offered why
it has not ; and by which, there would no doubt be
more than $500 a year saved.

The salary of the physician, we are of opinion, is

too high, $500. One dollar per head per year, for
each convict, to be determined by the numbers iu
prison 31st of October in each year, we are of opinion,
is altogether sufficient. It is the compensation allow-
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ed at Sing-Singj where the number of convicts has

heen always less than two hundred.

The lending of monies by the agent to the inspec-

tors has been frequently practised, both in the time of

Mr. Lynds and of Mr. Goodell ; and it seems to have
been considered, by all parties, as justifiable, on the

grounds that security was given ; that the monies were
always ready when wanted ; and that no loss was sus-

tained by the public ; which grounds are not, in our

opinion, sufficient to justify it.

In making an appropriation for any branch of the

public services, the legislature necessarily go to the

extent that may be needful in possible events. But it

does not follow that any more money should be drawn
than such service actually needs. In like manner,

though security is given, it can not be presumed that

the intent of that security is to enable public agents to

draw money from the treasury to lend to individuals.

Neither can it be denied, that there is always some

risque, though security be given.

In tile competition of business it is evident that capi-

tal and credit are great advantages : and in times of

pressure most men of business are compelled to use their

credit to some extent in the banks. If then some men
can, without endorsements or discounts, draw money
from the state in any emergency, for their private pur-

poses, it must give unfair advantages in business ;

it is unequal and unjust ; it is calculated to inflame

feuds and parties, and has done so : and in our opinion

is a manifest abuse.

From the evidence it appears that not long before

Mr. Goodell's death, a sum of g 1200 or 1250, in bills

of the Utica Insurance Company, was transmitted to

him to be paid out at the prison, and to be repaid in

other bills. It was testified that the bills were then at

par with those of Auburn. But the legislature have

treated that company as unauthorised to issue bills, and

they will best judge, whether it is becoming the honor

and dignity of this state to pay for public supplies in

a doubtful currency ; and whether the public institu-

tions should be tiscd as instruments to force into circu-
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ation the paper of a spurious bank. In our opinion;

this transaction was a manifest abuse.

We find by the testimony that in the fall of 1825,

when Orson Bennet was contractor for the hospital sup-

plies, the medicines and groceries were bad in quality,

and not regularly supplied. This has been now reme-

died, but we report it as an abuse.

A great abuse in this prison is the insufficient com-
pensation hire obtained for the work of the prisoner.

On an average they are stated by the calculations of

Mr. Powers to earn but cents per day ; and many
excellent workmen at various trades can earn but 15

cents. The same men could probably earn more than

a dollar a day, if at liberty. Besides this, shop room
and fuel are furnished also, and in the weavers' con-

tract the use of the looms is added.

It is true that the prisoners are not employed at

evenings in the winter, but they work very diligently

through the day ; and considering the excellence of

their work and the privilege allowed, we are satisfied

that better terms for the public could now be obtained.

In the contract for the tailors' work a clause was ad-

ded very providently, that it should be subject to re-

vocation by the legislature ; and we recommend that

this power be exercised. But among the many acts

regarding the prisons, we do not find any authority or

law which can be reasonably construed to bind the state

for such long periods of time as several of the other

contracts embrace. As however, the parties may have
made arrangements in business in reliance upon the

public faith, we think such reliance, even if not per-

fectly authorised, ought not to be disappointed to their

prejudice ; and we recommend, therefore, that the

inspectors, or some other persons, be authorized to an-

nul those contracts, and that checks be interposed to

prevent in the letting of the labour of the convicts for

unreasonable times hereafter.

It has appeared before us that one convict was
brought to the prison in a state of intoxication, and wc
are informed that it is common.
We submit to the legislature that iu such case.
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sheriffs ought to loose their fees, or be subject to some
other penalty.

We have further to report, that one Terence Hee-
iiey, who was never fit for the trust of a guard, was
three times appointed to that place, and three times

removed, for misconduct* We are compelled to re-

port, that we have heard no good reason for such fre-

quent appointments of this man : and we must think

that in this case, the interests of the prison were not

duly considered by the inspectors.

Several other cases have been proved, of the ap-

pointment of incompetent or unfit men ; but in gene-

ral, they were removed as soon as their unfitness be-

came known. From this we ought to except

Muir, who was assistant keeper, and who was re-

tained after his incompetence became known.

The testimony before us raises some doubt of the

competence of a few of the present officers. But we
have no proof that any more fit candidates for office

offered at the time. And we fear it will not be pos-

sible to keep good officers at the present salaries. One
of the guards is fully proved to be a feeble and broken

down man, though his character is fair.

Of the keepers lately in office, one has resigned his

place, and we understand that others intend soon

to resign for the sake of better employment. We see

no reason to believe that their places can be supplied

at the present salaries, by men equally well fitted for

the station. The place requires peculiar points of

character ; besides good discipline, the public have

considerable pecuniary interests depending upon their

diligence. And if with so many experienced keepers

this prison costs the state treasury §10,000 annually,

above all its income, the deficiency will probably be

much greater when new men are substituted. We
thereforerecommend that the salaries of the assistant

keepers be raised.

We adhere to the opinion expressed in our former

report, that this and every other state prison ought to

support its own expenses, and that with proper man-

a.cccment, it can be made to do so.
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In our former report, we recommended that both

prisons should be placed under one general adminis-

tration, which should be confined to men who would
undertake it without views either of emolument or

political advancement ; and accordingly, that little or

no compensation beyond the. payment of expenses,

should be annexed to the trust. The great object of

this proposal was to withdraw the prison from the agi-

tation of local and political interests, which cannot fail

to infect its concerns when under local or political ad-

ministration.

This whole report is a commentary upon the effect

of such interests and agitations, and we now most re-

spectfully renew to the legislature this suggestion, as

being the only very important provision of law we
have to propose.

As one less important matter of detail, we suggest

that the law designating what counties shall send their

convicts to one or the other prison, be repealed, and
that either the executive, or such board as may be es-

tablished, have power to instruct the sheriffs from
time to time, to what prisons to send their convicts.

The object of this recommendation is toxonsult econo-

my in the proportion of numbers, in the expense of

support, and in the profits of labour ; and to establish

a rivalship of good discipline, to which object, we
hope a general board would greatly contribute ; and
also to shorten the time of giving possession of the

New-York prison.

The act has required us to report our views of the

present state of the prison, of its government and
discipline, and whether any and what alterations and
improvements in the management and discipline of the

said prison are recommended by us in addition to, or

different from our former report to the legislature on
this subject.

Considering as we do, that the first and leading ob-

ject of all punishment, is the suppression and pre-

vention of crimes ; that a secondary though impor-
tant object, is that of bettering and improving the

moral and religious character of the convicted felon :
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that governments have no passions^no revengetul feel-

ings to gratify, nor any delight in the punishment of

the wicked. Nor any other object in view by punish-

ment than the safety of the community, and good of

the convict ; that policy and humanity require the

mode of punishment to be such as to effect these ob-

jects, or tend directly to these ends. With these

views we consider now as in our former report, that

the Auburn prison with its government and discipline

as it was then, and now is, notwithstanding the

faults and abuses in practice, pointed out, is much
better calculated to effect the purposes suggested,

than any other which we have. heard or had any
knowledge of. Peaceful and useful citizens, while

the convict is kept within the walls of the prison, are

safe from his aggressions, and if his sentence is for

life, just as safe as they would have been had the fe-

lon been laid in his grave. But a large proportion of

them are put there but for certain terms of time. That
they may with safety be again admitted into the com-
munity at the expiration of their terms, it is of vast

importance, that before they leave the prison, they

should be entirely divested of all their former bad

habits and propensities, and a new set engrafted in

their stead, if practicable.

A vast majority of them have found their way into

the prison through a long course of chicanery, villainy

and crime. x\rtful, cunning, cheating, rambling, idle,

rarely having any fixed residence or practised any

honest calling, and to whose feelings a regular course

of honest industry and labour is of all things the

most abhorrent ; long experience has shown that over

indulgence, coaxing or hiring them to be better, is

pernicious, and often tends to disorder and disaffection.

The few rules laid down for the government of the

convicts are easily learned, and practised where there

is a disposition to learn and practise them. But resist-

ance or the evasion of these rules is often found to be up-

permost in their minds, and a few days lounging in a

cell, or even on bread and water, is preferred to the

irksomeness f>f steady labour. The discipline of the
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sures for convincing the felon that he is no longer his

own master ; no longer in a condition to practise de-

ceptions in idleness ; that he must learn and practise

diligently some useful trade, whereby when he is let

out of the prison to obtain an honest living. When
once convinced of this he may be expected to set about

learning his trade in earnest : an abatement may be

expected in the strength of his former bad habits, and

w hile subsiding, the habits of integrity and steady la-

bour are gaisiing ground, when, and not before, hopes

may be entertained from the labours of the chaplain

and the influeuce of Sunday schools, and reasonable

hopes may be had of entire and radical reformation.

There are reasons moreover to warrant the belief, that

the acts to which we have given the term of .abuses, ,,

will in future be more cautiously guarded against.

And we are of the opinion, that as the powers and re-

sponsibilities of the officers are now more fully explain-

ed and understood, no further legislation is required

in regard to the government and discipline of the pri-

son than has already been intimated, namely:

That the contract with Stephen Van Arden for the

labour of the convict shoemakers, and all other con-

tracts for the work of convicts having more than one

year yet to run, be declared void, as having been made
without sufficient authority.

That no future contracts for the labour of convicts

be made for any longer term than two years, unless

the average price of the labour of the hands engaged
shall exceed twenty- five cents for each working day,

clear of all deductions, and without giving any prefer-

ence in the quality of the hands to be selected. That
if any convict be received at the prison in a state of

intoxication, no fees shall be paid to the sheriff for the

transportation of such convict. And that if any pri-

soner on the way to any state prison, shall be allowed

to drink any spirituous liquors, (unless his health shall

require the same,) the sheriff or other oflicer having

the care of such convict shall be subjected to a penalty. /
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That the salary of the physician be diminished, and
that of the assistant keepers and deputy keeper be in-

creased.

That in lieu of the present board of local inspectors
at Auburn, the administration both of that prison and
also of the new prison at Sing- Sing, be committed to

one general board specially appointed for that object,

to receive either no emolument or a moderate compen-
sation only, and with such powers as the legislature

should see fit to confer.

That the criminal law be so amended that the pun-
ishment on all second convictions, for offences punish-
able by imprisonment in a state^ prison, shall be im-
prisonment for life.

That provision be made whereby all monies received
on account of the prison, from whatever source, shall

be deposited and kept in some proper bank, and shall

be drawn only by checks predicated on and in payment
for particular supplies or services, and which che^s
shall be properly countersigned and be entered on Up
prison books, with a reference to the cause or conside-

ration for which they are drawn.
And to prevent either actual abuses, or any appre-

hension in the public mind of their existence, we re-

new the suggestion contained in our former report,

that the chaplain and physician or some other proper
officers, should hold their appointment from somejjow-
er different from that which .appoints the agent and
keepers, to the end that such chaplain and physician

or other proper officers may act as an independent
check upon any possible abuse in the infliction of pun-
ishment.

All which is respectfully submitted.

GEORGE TIBBITS,
SAMUEL M. HOPKINS.

SJ*^





I


